ABSENTEE. 
See ATTACHMENT. 
ACTION. 

1. An action by creditors to enforce a claim against a succession, can 
not be maintained after the succession has been closed and the 
heirs have been legally put in possession of the estate. 

Successions of Durnford v. Urquhart, 114. 

. A party in possession of real property under a recorded title 
ostensibly valid, can not be disturbed by any collateral proceed- 
ings instituted for the purpose of invalidating his title. Any 
inquiry looking to the nullity ot such a title can only be entertained 
under the direct form of action. 23 An. 175. 


Doherty v. Leake, 224. 
AGENT AND AGENCY. 


1. A power of attorney which gives the agent the authority “to cite 
and appear,” must be construed as conferring upon the agent the 
power to prosecute and defend suits which may be brought by or 
against his principal. A sale of property under a judicial proceed- 


ing carried on contradictorily with the agent who holds such a 
power of attorney is not, therefore, void for want of authority in 
the agent to represent his principal in the litigation. 

Miller v. Marmiche, 30. 

. A person who has been acting as agent for another, can not be 
held personally liable for a draft which he has given in favor of a 
third person, if the consideration for which the draft was given 
inured to the benefit of his principal, especially if it be shown 
that the payee of the draft knew at the time he took it that the 
drawer was only acting as agent or overseer for another; the 
agent would be still less liable if the dratt itself showed on its 
face that it was not to be charged to the drawer, but to be charged 
to the account of bis principal. Milligan v. Lyle, 144. 
An agent is only bound personally when he contracts without the 
authority or sanction of his principal. But if, as in this case, the 
principal subsequently ratifies the contract made by his agent, 
then and in such case the agent is not personally bound. 

Walter v. Cruikshank, 311. 

. The authority of an agent to bind his principal by giving a 
promissory note and of fixing the signature of his principal there- 
to must be express and special. But in a cause like this, where 
the agent is authorized to settle a debt, the principal is not bound 
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AGENT AND AGENCY—Continued. 

on the note which the agent gives in settlement of the debt, 
because the authority of the agent to sigv the name of his- 
principal to the note was not expressly given. 

Hills v. Upton, 427. 
An agent who has transcended his authority in the collection and 
investment of the proceeds of notes is not liable therefor, if the- 
principal, on being advised of the collection and investment by 
the agent himself, fails to notify him promptly that he repudiates 
his acts. Oliver v. Johnson, 460. 


APPEAL. 

1. If the record of appeal contains no note of the evidence offered in 
the court below, the appellate court will presume that the court 
@ qua proceeded upon proper evidence. In reference to the 
question of bills of credit, the doctrine announced in the case of 
Smith v. City of New Orleans, 23 An. 5, is affirmed by this decision. 

Smith v. City of New Orleans, 20. 
The appeal will be dismissed on motion, if more than three 
judicial days pass, after the return day, before the record is filed 
in the appellate court. 
Farmers’ and Manufacturers’ Aid Association v. Strawbridge, 126. 

. If a suspensive appeal has been dismissed because the appellant 
has failed to file the record in the appellate court within three- 
judicial days after the return day, he can not afterward be allowed 
to take a devolutive appeal from the same judgment. 4 An. 30;. 
9 An. 39. Redmond v. Mann, 149. 

. If two appeals have been taken from different judgments, rendered 
at different times between the same parties and founded upon the 
same cause of action, the one devolutive and the other suspensive, 
and both appeals are presented in one record, the appeals will not 
be dismissed on that account, if both appeals are susceptible of 
being passed upon at the same time. Newell v. Buckner, 185. 
The signature of the judge to the minutes of the court is only his 
attestation of their correctness, and can not be regarded as his. 
signature to a final judgment. An appeal taken from a judgment 
attested in this way will be dismissed on motion because it is not 
signed by the judge. Scott v. Goodrich, 259. 

. In matters of appeal the law does not authorize the appointment 
ot a curator ad hoc upon whom citation of appeal may be served. 
In such a case, if the appellee is not present service of appeal may 
be made upon the advocate or attorney ot record, but it can not 
be made legally upon a curator ad hoc appointed for that purpose. 

Stevenson v. Edwards, 266. 
In this casé an order of appeal was granted from one branch of the - 
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ll. 


judgment, but no bond was given. In the other a bond was 
given, but no order of appeal was granted. Held—That the 
appeal must be dismissed for want of jurisdiction. 

Louisiana State Bank v. Barrow, 276. 


- Where the return day for an appeal has been inadvertently fixed 


on a non-judicial day (Sunday) the appellant is entitled to the 
whole of the next day to file his appeal. 
State ex rel. Luling v. Judge Fourth Judicial District Court, 333. 


. A transcript of appeal is considered as filed in the appellate court 


from the moment that it has been deposited with the clerk, 
although the formal indorsement thereon was not written until 
the following day. Ib. 


. A third party, whose property has been taken out of his possession 


by a proceeding under a judgment for a less amount than five 
hundred dollars, has the right to appeal, if the amount of property 
taken is above five hundred dollars; and in case the judge a quo 
refuses the appeal, a mandamus will issue from the Supreme 
Court, on the application of such third party, directing the judge 
a quo to grant the appeal. 

State ex rel. Simonds v. Judge of the Sixth District Court, 424. 
If the main action is sufficient in amount to give the appellate court 
jurisdiction of the appeal, then other parties to the suit are entitled 
to the benefits of the appeal without regard to the amount 
involved. An appeal is valid if it be taken by motion in open 
court, and the bond be given in favor of the clerk. Sreh appeal 
will not be held irregular because the party afterward so con- 
sidered it, and took another appeal by petition where all the 
parties were not cited. Haughery v. Thiberge, 442. 


. Where a devolutive appeal has been taken trom a judgment which 


directs a certain number of pounds of cotton to be delivered to 
the plaintiff, or in default thereof to pay a certain amount in, 
money, aud execution has issued thereon, the delivery into the 
hands of the sheriff of the cotton is not a voluntary execution of 
the judgmeut, and the devolutive appeal may be prosecuted there- 
after. Yale v. Howard, 458. 


. An appeal will not be dismissed because a copy of the petition of 


appeal has been sent up with the recoid in place of the original. 
Burns v. Naughton, 476. 
A third holder of a mortgage note under indorsement must show 
au authentic transfer before he can legally obtain an order of seiz- 
ure and sale of the property mortgaged. 1b. 


. An appeal that has been taken before the judgment is signed is 


nugatory, and another appeal taken after the judgment is signed, 
is in no manner affected by the one taken before the siguing. 
Consolidated Association of the Planters of Louisiana v. Mason, 518. 
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15. 


The time allowed by law for taking a devolutive appeal only com- 
mences to run from the date of the signing of the judgment, and 
in case the appeal is taken by motion in open court at the same 
term the judgment is signed, citation of appeal is unnecessary. 
23 An. 618. Ib. 

If an appeal has been granted and filed in the Supreme Court it 
can not afterward be withdrawn without the consent of the Su- 
preme Court. The consent of the parties or the counsel does not 
divest the appellate court of jurisdiction over the case. The dis- 
trict court which granted the appeal is therefore divested of juris- 
diction over the case until the appellate court has acted on the ap- 
peal. In case the court a qua assumes to act in the case after the 
appeal has been taken—before the Supreme Court has acted on 
the appeal—a writ of prohibition will issue on application of the 
appellant, restraining the judge a quo trom further proceedings in 


the cause. 
State ex rel Graham v. Judge of the Eighth District Court, 598. 


. An appeal will lie from a judgment on the opposition of a third 


person to regulate the effect of the seizure in what relates to him, 
and a writ of mandamus will, in case of the refusal of the juage 


a quo to grant the appeal, issue compelling him to grant it. 
State ex rel. Bagur v. Judge of the Eighth District Court, 599. 


. A judgment for alimony for two hundred and fifty dollars per 


month, pending the suit for divorce, is appealable and can not be 
defeated by a remittitur on the part of the judgment creditor so 
that it shall not exceed five hundred dollars, and on application to 
the Supreme Court the judge a quo will be compelled by man- 
damus to grant an appeal from such a judgment, notwithstanding 
the remittitur. 

State ex rel. Holbrook v. Judge of the Eighth District Court, 601. 


APPEAL BOND. 


1. 


A surety on an appeal bond who denies his signature can not, after 
it has been proved, be heard to urge other defenses to his liability 
on the bond. Commercial Bank v. Harrison, 361. 


. If an appellant dies after the appeal has been granted, but before 


the bond has been given and filed in the court below, then only 
the legal representatives of the deceased can execute the appeal 
bond. An appeal bond given by the agent after the decease of the 
principal is void, because the agency ceases at his death. 

Graham v. Hendricks, 477. 


ATTACHMENT. 


1. 


In an attachment suit, additional interrogatories may be pro- 
pounded to the garnishee, after the first interrogatories have been 
answered, without going through the formalities of traversing the 
answers to the first interrogatories. Ober v. Matthews, 90. 








ATTACHMENT—Continued. 

2. The burden falls upon the intervenor in an attachment suit, who 
asserts ownership of the chattel attached, of showing a complete 
title in himself before the attachment. Ib. 

. An order given on the holder of a bill of exchange by the owner 
or agent to deliver it to a third person, will not enab'e such third 
person to defeat the rights of an attaching creditor, who has levied 
an attachment on the bill as the property of his debtor. Ib. 

. A bill of exchange or promissory note found in the State of Louis- 
iana, may be attached by the creditor of its owner, although the 
contract out of which it originated was made in the State of Mis- 
souri between parties residing there at the time. Ib. 

. A person who has acted with other parties in an illicit enterprise, 
the object of which is to procure a false bill of lading for a cargo 
of cotton, and to destroy the vessel on which the cotton is to be 
shipped, for which such person has received a sum of money from 
the other parties, can not, when the other parties have absconded 
and an attachment has been taken out against them, and such 
person is made garnishee in attachment, set up that he received 
the amount of money from the conspirators in the fraud as a com- 
pensation for his services in enabling the creditors to ferret out 
the fraud, and thereby hold the same for his own benefit. To 
allow him to hold the amount thus received for his own benefit, 
would be to allow him to make a dishonest appropriation of the 
money of the debtor to the injury of the creditor. 

Schaffer v. Forbes, 107. 

. An attachment that has been granted on the oath of the creditor, 
that the debtor was about to convert his property into money, or 
evidences of debt, with intent to place it beyond the reach of his 
creditors, should not be dissolved on motion of the debtor, that 
the affidavit is false, if the evidence offered on the trial of the 
motion shows that the debtor was making an effort to sell bis 
property, or place it out of his hands. 

Wetherow v. Croslin, 128. 

- To maintain an attachment under the allegation “that the defend- 
ant is about to assign and dispose of his property with intent to 
defraud his creditors,” the evidence must show affirmatively, that 
the defendant is about incumbering or disposing of his property 
with the intention of defrauding his creditors. 

Hoy v. Weiss, 269. 
An attachment is void if it is issued by a judge who has no juris- 
diction over the case in which it is issued. 
Rochereau v. Guidry, 311. 
The remedy by attachment is stricti juris, and when invoked to 
restrain the debtor from selling his property to the detriment of 
41 
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the creditor, proof of a specific act of immorality will not be 
received to impeach the credibility of the defendant as a witness 
on the motion to dissolve. Ball v. Lignoski, 484. 

. In attachment proceedings against a non-resident the sheriff must 
follow strictly the requirements of the Code of Practice in serving 
the attachment and citation by affixing copies of the same on the 
door of the building in which the court that issued the process is 
held, and the return of the sheriff must show that these formali- 
ties have been complied with, under penalty of nullity. C. P. 254. 

Connell v. Medlock, 512. 

. An attachment will lie against a debtor who is about to sell or 
dispose of his property to defraud his creditor. 

. Abrams v. Teague, 567. 

. An attachment which has been granted on the allegation that the 
defendant was about to remove his property out of the jurisdic- 
tion of the court without paying his debt will be set aside if the 
evidence fails to show such intention, and the a‘taching creditor 
will be condemned to pay the damages caused by its wrongful 
issue. Privileges spring from the law and not from contract. 

Durham v. Williams, 568. 

ATTORNEYS AND ATTORNEY’’ FEES. 

1. Ina suit for the value of attorney’s tees fur professional services 
rendered, if the amount allowed by the judge a quo seems 
reasonable and fair, the judgment will not be disturbed on appeal. 

Phillips v. Stewart, 152. 

. An executor or administrator is bound by his oath of office, to 
defend the rights of the succession he administers, and when 
suilsare brought in the courts where the succession is administered, 
he may employ counsel to aid him, who must be paid by the 
succession. Succession of Wells, 162. 

3. An attorney’s fees for services rendered the succession is a debt 
against the estate, which must be paid by preference over the 
creditors of the deceased. Ib. 

. In estimating the value of services rendered by attorneys to an 
estate while under administration, the court will not be governed 
entirely by the evidence given on the trial of the oppositions 
thereto, but it will fix such an amount as appears from the nature 
of the services rendered reasonable and just. Ib. 

. Ordinary paitners are not bound in solido for attorney’s fees for 
services rendered the firm under the employment by one of its 
members. In such a case each one of the partners is bound for 





his virile share, if no agreement has becn made between the 
attorney and the partner who employed him. R. C. C. 3872, 3873. 
Hyams v. Rogers, 230. 
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ATTORNEYS AND ATTORNEYS’ FEES—Continued. 

6. An exception to the authority of an attorney to bring a suit should 
not be sustained, if the evidence offered on the trial leaves it in 
doubt as to whether the attorney was prosecuting the suit without 
the sanction of his client, because in all cases of doubt the 
authority of the attorney is presumed. In this case the authority 
of the attorney to bring the suit was shown. But exception being 
taken to his authority to prosecute the suit, application was 
made to the court for a continuance to enable the attorney to pro- 
cure the testimony of the client, a non-resident, on the point, 
The court refused the continuance on the ground that the telegram 
had been shown, purporting to be from the client, showing a 
change of mind. Held—That the continuance should have been 
granted, because the telegram, if true, did not make it certain that 
the client had changed her mind about the suit. 

Succession of Massieu, 237. 

. An attorney at law who makes a contract with his client for a 
stipulated amount as his fee for attending to a litigation, can not 
afterward recover on a quantum meruit for services rendered in the 
same litigation. Walker v. Bietry, 349. 

. An attorney at law who has instituted a suit which is afterward 
compromised betore judgment, can not be permitted to prosecute 
the suit to judgment for the purpose of enforcing a privilege upon 
it for his professional services in the case. 

Rind v. Hunsicker, 571. 

. In this case the Southern Bank had Judge Eustis employed by the 
year at a fixed salary to attend to its legal business. During the 
absence of Judge Eustis the bank employed the firm of Waples 
& Eustis to attend to its business in litigations to which the bank 
was a party, for which they bring this suit for their fees. The 
bank offered as defense conversations between the officers of the 
bank and Judge Eustis, before his departure, showing that during 
his absence the firm of Waples & Eustis would attend to the legal 
business of the bank free of charge. Held—That such conversa- 
tion was in no manner binding on the firm of Waples & Eustis, 
and that they were entitled to recover their fees trom the bank. 

Waples v. Layton, 624. 
AUCTIONEER. , 

1. If an auctioneer has made a sale of property at the request of a 
curator of a vacant estate, and it turns out that the estate was not 
vacant, and the sale is afterward declared to be void for want of 
legal authority to sell, then and in such case the auctionver has no 
claim against the estate for the payment of his fees as auciioneer 
in making the sale, but he must look to the curator or person who 


employed him for the payment of his fees. 
Succession of Navarro, 105. 
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2. 


An auctioneer who has property for sale can not recover commis- 
sions from the owner unless he has sold it, although the owner 
may have sold it at private sale before the day on which it was 
advertised for sale by the auctioneer. He is however entitled to 
recover from the owner in such a case, any expense which he may 
have incurred in advertising, making maps, etc. 

Girardey v. Stone, 286. 
An auctioneer who sells succession property under an order of 
court and receives the price theretor, is not a depositary for the 
purchaser. He can not, therefore, be held liable to the purchaser 
for the return of the purchase money in case the latter failed to 
receive the goods purchased, unless it be shown that the purchase 
money is still in the hands of the auctioneer and is not claimed by 
any one else. Lara v. Nash, 310. 


BANKS AND BANKING. 


1. 


A bank is not required to know any of the persons who indorse a 
check drawn upon it, except the one who presents it for payment, 
nor is it authorized to withhold payment until it is furnished with 
direct proof that the signatures of the indorsers preceding the one 
presenting it are genuine. In cases of this kind the rule is that 
the bank must know that the signatures of the drawer and the 
person who presents it for payment are genuine, under penalty of 
liability to pay it again in case either of the siguatures are shown 
to be a forgery. But if it be shown that the signatures of the 
indorsers which precede that of the one receiving payment is a 
forgery, the bank can not on that account be held to a second 
payment. Levy v. Bank of America, 220. 


BANRUPTCY. 


1. 


In a proceeding by the hypothecary action against a third possessor 

of mortgaged property, who holds it under a sale made by the 

assignee in bankruptcy, the putting in detault is unnecessary. 
King v. Bowman, 506. 


. The proceeding by the hypothecary action to enforce a mortgage 


on property which has been surrendered in bankruptcy is not a 
bankrupt proceeding, and the State courts have jurisdiction to 
enforce such action. Ib. 

A mortgagee does not lose his rights of mortgage on property by 
participating in the bankrupt proceedings, such as voting for an 
assignee, etc., nor does the sale made by the assignee divest the 
mortgagee of his right to pursue the property in the hands of the 
purchaser by the hypothecary action. In such a case the bank- 
rupt court only passes such title as the bankrupt himself could 
pass. 1b. 








BELLIGEREN TS. 

1. During the late war parties residing on opposite sides of the lines 
of military occupation were prohibited from having any business 
transactions, or of contracting with each other. But if two parties 
contracted who both were within the federal military occupation 
at the time, although residing in cifferent localities, the contract 
was legal and binding on the parties. Chase v. Hale, 255. 

. In this case the evidence shows that the plaintiff had moneys 
deposited in the Louisiana State Bank to his credit in 1862; that 
the plaintiff left New Orleans and went into the rebellion soon 
thereafter. That by a military order issued by General Banks, 
then in command of the military forces of the United States at 
New Orleans, plaintiff’s moneys were seized in the hands of the 
bank and paid over into the hands of the quartermaster of the 
army. Held—That the bank having yielded to a power that it 
could not resist, in paying over the money of plaintiff to the 
mnilitary authorities, the plaintiff could not require it to make good 
the loss he had sustained thereby. 

Grivot v. The Louisiana State Bank, 265. 

. In 1862, while the city of New Orleans was under the control of 
the military anthorities of the United States, the quartermaster of 
the army collected from the Merchants’ Mutual Insurance Company 
fifteen thousand dollars, under a threat of punishment under 
general orders then in force, in case of refusal, this amount 
being due by the company on a policy of insurance taken for risk 
on four buildings in the city of New Orleans, belonging to Miss Ida 
A. Slocomb, which had been destroyed by fire. Miss Ida A. 
Slocomb brings this suit against the company for the amount of 
the policy. The company set up as a defense, its payment under 
the military order to the quartermaster. Held—That payment 
having been made by the company under a military order, ata 
time when that authority was supreme and could not be resisted, 
it operated a full protection to the company, aid discharged them 
from further liability. 

Slocomb v. Merchants’ Mutual Insurance Company, 291. 

. The purchase of cotton during the late war by parties residing 
within the Federal lines of military occupation from persons 
residing within the rebel lines was prohibited by act of Congress. 
An agent who left the Federal lines of military occupation and 
went into the rebel lines and there made purchase of cotton which 
he shipped to the other side, is not therefore entitled to claim or 
recover from the persons who received the cotton any compensation 
for his services or to recover any part of the cotton or the proceeds 
thereof on account of a contract in relation to the purchase of the 
cotton, because such contract was illegal. 

Irwin v. Levy & Dieter, 302. 
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5. 


A person who bought a steamboat from a person within the rebel 
lines of military occupation during the late war for a certain price 
in unlawful currency, and afterward sold the vessel to another 
party within the Federal lines, and received the price in lawful 
currency, can not be compelled by garnishment process to pay the 
price he thus received to the original owner, on the ground that 
the original sale was made in violation of the laws of war, and 
was therefore void. Nor can the plaintiff recover on the theory 
that the proceeding was a revocatory action by garnishment, 
because such action can not be maintained in that form. 

Thompson v. New Orleans, Coast and Lafourche Transportation 

Company, 3384. 


. In this cause the evidence shows that defendant made a contract 


with plaintiffs, all residing within the rebel lines of military 
occupation during the late war, whereby he was, with his steam- 
boat, to transport their cotton from the different plantations where 
it was then lying, to such other place as the defendant might deem 
safe from the casualties of the war, for which he was to have one- 
fourth of all the cotton saved. Defendant performed his part of 
the contract by transporting large quantities of cotton to other 
points then deemed safe. But in the progress of the war the 
cotton thus removed to its new locality tell directly within the 
lines of active military operations, and was either stolen or 
destroyed by fire. The owners now bring suit against Wood, the 
contractor to remove it, either for the cotton or its value. Held— 
That it being shown that Wood had performed his part of the 
contract as far as it was in his power; that the cotton was destroyed 
or stolen by an overpowering force in time of war, which he was 
unable to resist, he was not legally liable for the cotton, nor its 
value. McCranie v. Wood, 406. 


BILLS AND PROMISSORY NOTES. 


1. 


A third holder of a promissory note, indorsed in blank, is not 
entitled to recover thereon without proving the signature of the 
indorser. In such a case if the records show that the indorsement 
on the note was not proved in the court below the cause will be 
remanded. Bium v. Sallis, 118. 


. An indorsee or holder of a promissory note may recover thereon 


from the indorser, although the note itself was given for a slave 
consideration, and its enforcement against the maker is prohibited 
by article 128 of the Constitution. This right to recover from the 
indorser is based on the principle that every indorsement of a 
promissory note forms a new contract between the indorsee and the 
indorser. Succession of Weil, 139. 
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3. In this case the plaintiff gave to his two sons a certain amount of 
money, which was placed in the commercial firm as the money 
which they had bound themselves to put into the house, for which 
a note of the firm was given. ‘The plaintiff now seeks to hold the 
defendant, a member of the firm, liable as a commercial partner, 
in solido, for the note. Held—That the money for which the note 
was given being placed in the firm by the plaintiff, as capital 
which was to be paid in by his two sons, payment of the note 
could not be euforced against the other member of the firm, the 
defendant in this case, as an obligation in solido. 

Wells v. Siess, 178. 
A note given in renew.l of one which is secured by a vendor's 
privilege on real estate is not a novation of the debt, nor is the 
privilege lost. But if the mortgage has not been reinscribed 
within ten years, then the vendor’s privilege would be postponed 
to other mortgages of prior date to the reinscription. 2 An. 100. 
Aillet v. Woods, 193. 

. Drafts given by a judgment debtor to her judgment creditor for 
various ditterent amounts, and due at differeut stated times, which 
are accepted by the drawee, which, when paid, are to operate an 
extinguishmeut of the judgments, operate a full and complete 
extinguishment of judgments, whenever the judgment creditor 
disposes of or uses the drafts for his own benefit, and in such case 
‘the judgment debtor is entitled to an injunction restraining the 
judgment creditor from further proceeding on the judgments. 

Woolfolk v. Degelos, Durrive & Co., 199. 

. In a suit by the holder of a promissory note against the executor 
of the maker, the latter has the right to show in defense that’ the 
note was given without any consideration, and that the contract 
for which it was given was asimulation. In this case the evidence 
shows that the note was given for the sale of two-thirds of the 
steamer Fanny Fisk, and that there was in reality no sale of the 
Fanny Fisk, but that it was a mere simulation. Held—That the 
plaintiff, the holder of the note, could not recover trom the estate 
of the maker of the note, because there was no valid consideration 
given for the note. Woods v. Schlater, 284. 

. The holder of a promissory note who wishes to hold an indorser 
thereon, must give him notice of the failure of the drawer to pay 
at maturity. . Marks v. Herman, 345. 


A person who is bound unconditionally on a promissory note, is 
not entitled to notice of non-payment by the drawer. Ib. 


If an indorser on a bill of exchange, or a promissory note, be 
discharged from liability because the holder has failed to give 
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the proper notice, then the indorser can not thereafter be held 
liable, unless it be shown that he has, subsequently to his dis- 
chatge, assumed the payment. Gayarre v. Sabatier, 358. 

A due bill for a certain amount given to secure payment of a ship- 
ment of cotton from the Red River to New Orleans at so much per 
bale—the number of bales to be ascertained after the boat arrives 
at New Orleans—can only be enforced for the number of bales 
actually carried at the rate agreed on. Oushing v. Jacobs, 463. 


. Ifa note has been offered in evidence by the defendant to show its 


payment, and has been rejected on the ground that it is not suffi- 
ciently proved, then parol evidence is admissible as the next best 
evidence to prove that it has been paid. Dull v. Gordon, 478. 


. Parties holding an obligation, who have received payments there- 


on in confederate notes and given credit therefor, are bound by 
their acts, notwithstanding such notes are not a legal tender in 
payment of debts. The settled doctrine in all such cases is, that 
the courts will leave the parities where their conduct has placed 
them. Ib. 


. A-second note given by the husband after the dissolution of the 


community by the death of the wife, in renewal of a note which 
he had given before the dissolution of the community, is not a 
novation of the first note, and the heirs of the deseased wife have 
no mortgage on their mother’s share of the community property 
which they can urge as against a creditor who is seeking to enforce 
payment of the last note by seizure of the property which belongs 
to the community. Turner v. O’ Neal, 543. 


. The plea of prescription against a note, based on the ground that 


the previous note for which it was given in renewal was prescribed 
at the time it was given, will fail if the evidence does not disclose 
the date of the first note. Ib. 


. Where the principal and the surety on a promissory note reside in 


another State at the time of the making of the note, and the 
principal afterward removes to Louisiana, and the surety is com- 
pelled to pay the note where it was made, the surety can recover 
from the principal obligor in this State the amount which he has 
paid. : Long v. Templeman, 564. 


CITATION. 


1. 


An action to annul a judgment for want of citation can not be 
maintained, if it be shown that the person cited and the person 
who demands the nullity of the judgment are one and the same 
person. Neidhardt v. Hunterheimer, 174. 


. The fact that the defendant has been cited by a different surname 


than his own will not avail, if it be shown that some called him by. 
the name under which he was cited. Ib.. 











CITATION—Continued. 

3. A citation issued by the Provisional Court of the United States, 
for the State of Louisiana, if served on the defendant before the 
war between the United States and the so called Confederate 
States had been declared at an end by the political department of 
the government, operated an interruption of prescription in favor 
of the plaintiff. Levi v. Weil, 223. 

. A judgment that has been rendered without legal citation is 
legally void, and any person having the least interest therein, may 
show such nullity wherever and whenever it is sought to be 
enforced. Walworth v. Stevenson, 251. 

- In attachment proceedings the forms of citation prescribed by the 
law maker must be strictly observed under penalty of nullity. 

Ib. 

. A purchaser under a judicial sale is in bad faith, and is liable for 
rents and damages, if the judgment under which he purchases is 
absolutely void for want of citation. Ib. 
A citation served upon a person other than the defendant, who is 
only transiently at the domicile of the defendant and does not 
reside there, is fatal, and a judgment rendered thereon is absolutely 
void. Lewis v. Smith, 617. 


CLERKS. 


1. A clerk or bookkeeper employed in a store by the year who has 
been discharged before the term of bis employment has expired, 
for good and sufficient cause, can only recover wages up to the 
time of his discharge. Griffin v. Haynes, 480. 


CLERKS OF COURTS, 

1. A clerk of one of the district courts of the parish of Orleans has 
not such interest, either as clerk of the court or as a citizen and 
taxpayer, as will authorize him to invoke the writ of mandamus 
to regulate the jurisdiction of the several courts of the parish. 
The clerk of a court can not, therefore, obtain a mandamus against 
the Administrator of Finance, compelling him to bring suits in his 
court against delinquent taxpayers, although the court of which 
he is clerk alone has jurisdiction of such suits when brought. 
The question as to whether suit is to be brought, is left to the 
discretion of the officers having control of the finances of the city. 

State ex rel. Byerly, Clerk of the Third District Court, v. Walton, 
Administrator of Finance, 115. 

. The clerk of the district court who has been suspended from 
exercising the functions of his office by the judge of the court has 
the right to have the legality of such order reviewed on appeal, 
and a mandamus will issue on application of the clerk, command- 
ing the judge to grant an appeal. 

State ex rel. Durapauv. Judge of Fourth Judicial District Court, 610, 
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CONTEMPT OF COURT. 


1. 


The Supreme court is vested with power to issue the writ of habeas 
corpus in a case where a party to a suit before a district court has 
been imprisoned by the judge for a contempt of court, if the 
amount in dispute in the main action is sufficient to give it juris- 
diction of the app.al, provided the contempt is connected with or 
grows out of the main action. 

State ex rel. Van Norden v. Sauvinet, Sheriff, 119. 


. A contempt of court is an offense against the State, and not an 


offense against the judge personally, and therefore the order of the 
judge inflicting punishment for such contempt comes within the 
range of the pardoning prerogatives vested by the constitution in 
the Executive. Ib. 
Article 620 of the Code of Piactice makes it obligatory upon the 
clerks of the district courts in cases where mandates and decrees 
from the Supreme Court have been presented for execution to at 
once, and without any order or decree irom the judge a quo, issue 
the necessary process to execute the judgment of the Supreme 
Court. A refusal or failure on the part of the clerk to comply with 
this article of the Cude of Practice in any case where he has been 
required to do so, will subject him to panishment for contempt by ~ 
the Supreme Court, for disobedience to the mandates of the law. 
State ex rel. Bovee v. Herron, 619. 


. Under this article of the Code of Practice the judge of the district 


court has nothing to do with the execution of the orders and 
decrees of the Supreme Court. ‘lherefore, if a judge of a district 
court interferes with or obstructs, or hinders in any way, as judge, 
the execution of a judgment of the Supreme Court, he will be 
held guilty of a coutempt of the authority of that court, and the 
plea of ignorance ot the provisions of this article will not shield 
him from the penalties denounced against those who obstruct the 
execution of the mandates of this tribunal. Ib. 


COMITY OF NATIONS. 


1, 


The comity of nations has well nigh the force of a rule of inter- 
national law in private matters (jus gentium privatum). Itis not 
the comity of courts but the comity of nations which authorizes 
the administration of foreign laws within the limits of another 
sovereignty ; and, subject to certain familiar limitations, the 
couits have no discretion in the matter. 
‘Tyree & Co. v. Sands & Co., 363. 

As a general rule a personal contract, with its attendant privileges 
and effects, when made in another State, will be enforced in 
Louisiana upon movables according to the lex loci contractus, 
provided such enforcement be not contrary to our policy, and does 
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COMITY OF NATIONS—Continued. 
not violate the order of priorities established by our laws, and 
does not injure the rights of our own citizens; and provided 
further, that we have by our own law, lex fori, the remedy which 
is asked. Ib. 

. The plaintiffs in April, 1869, having by the laws of Alabama a ven- 
dor’s lien on cotton superior to that of the intervenors as pledgees, 
and it appearing that all parties were citizens of and made their 
contracts in Mobile; that an identical pledge was provided in New 
Orleans; and that a sufficient remedy existed by the law of Louisi- 
ana. Held—That the courts of Louisiana would enforce such 
vendor’s lien upon the cotton sequestered in New Orleans. 1b. 

. There can be no imprudent confidence in trusting one’s property 
to the guardianship of the law. Ib. 

. The plaintiffs having their lien, and the intervenors knowing the 
law and having it in their power to know the facts, the latter can 
not invoke against the former the rule that ‘‘as between two 
innocent parties the loss should fall on the one whose imprudent 
confidence has enabled the wroug-doer to get credit.” Ib. 


COMMON CARRIER. 

1. In this case the vessel cleared at the port of Boston for the port 
of New Orleans, with a cargo for the latter place. While on her 
voyage she encountered a storm at sea, by which a portion of her 
cargo was damaged. The consignee at New Orleans brought suit 
against the vessel for the damage done to a lot of furniture on 
board. Held—That it being shown by the bill of lading that any 
damage done to the cargo, or any portion thereof, from accident of 
machinery, boilers, or dangers of the seas of any kind were ex- 
cepted, and the damage in this case was caused by a storm at sea, 
that it was therefore incumbent on the plaintiffs to show affirma- 
tively, to enable them to recover, that the damage was caused by 
the fault or negligence of the carriers. 

Kelham v. Steamship Kensington, 100. 

. A common carrier who undertakes to carry freight from one point 
to another is responsible for the delivery of the goods at the port 
of destination. A mere notice by the carrier to the consignee, that 
his goods are landed, is not sufficient to discharge the carrier in 
‘case of loss. 

Maignan v. New Orleans and Jackson Railroad Co., 333. 


COMMISSION MERCHANT. 
1. A commission merchant who has made advances to a planter, 
under an agreement that the latter is to ship his entire crop to 

the merchant, and the planter ships a portion of his cotton to 
another merchant, then and in that case the merchant who made 
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COMMISSION MERCHANT—Continued. 


the advances may recover from the planter the usual commissions 
which he would be entitled to charge on the part of the crop 
shipped to other parties. Thornhill v. Picard, 159. 

A commission merchant; who has received a lot of cotton on con- 
signument from the tutor as the property of the minor, can not 
appropriate the proceeds thereof to the payment of a debt or obli- 
gation due him by the tutor. In such a case the proceeds of the 
sale of the cotton or its value, as shown at the time it was received, 
belonging to a minor may be recovered from the merchant, less 
the expenses incurred in shipping and selling it, even though the 
merchant show that the cotton was shipped in the individual name 
of the tutor, and that the tutor was indebted to him, on his own 
account, in an amount above the proceeds of the sale of the cot- 
ton. Succession of Norton, 218. 


. Commission merchants in the city of New Orleans who receive 


cotton as agents and fail to obey or follow the instructions of the 
shipper incur a liability to the owner for its value. 
Copes v. Phelps, 562. 


COMMUNITY. 


1. 


A surviving widow has the right to mortgage her half of the estate 
of her husband after the community is dissolved by his death, and 
the mortgagee has the right to enforce such mortgage, although 
the estate has not been finally settled, and the rights of the com- 
munity have not been fully ascertained. In such a case the wife 
who is the executor of the estate can not, in her individual capa- 
city, maintain an injunction to stay the sale of her interest in the 
community thus mortgaged, on the allegation, without proof, that 
the estate is largely indebted for which the community is bound. 
Hickman v. Thompson, 264. 


. Real property in the name of a married woman belongs to the 


community, and she can not maintain a petitory action to recover 
it without alleging and showing that she has acquired the commu- 
nity interest in the property since its dissolution. 

Sulstrang v. Betz, 295. 


. In this case the community property of the succession was sold on 


the motion of the creditors to pay their debts. The purchasers. 
failed to comply with their bids, and the creditors moved to have 
it again sold at their risk. In answer to the rule against the pur- 
chasers, they alleged that the deceased left three daughters by a 
former marriage, who claim to be the owners of one-half of said 
property as the heirs of their mother, wko isdead. It not appear- 
ing that the mother of these parties was dead, and the property 
being community, the rule was made absolute, and the purchasers. 
appealed. Held—That it was incumbent on the defendants in the 
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COMMUNITY—Continued. 


4. 


rule to show that the mother died since the acquisition of the prop- 
erty, and that the debts for which it was sold were contracted 
since her death. Succession of Williams, 431. 

In this case the wife died, leaving an estate consisting of the 
community with her husband, who took charge of it without any 
formal administration other than that of having an inventory 
taken. The surviving husband continued to manage the entire 
estate as his own property up to the time of his death, some years 
thereafter, and contracted debts with commission merchants and 
others. After his death the heirs instituted suit against his estate 
for their interest in the suecession of their mother. The creditors 
intervened and claimed to be paid first, on the ground that their 
debts bore against the community. Held—That the husband hav- 
ing taken possession of the entire estate, without any formal 
authorization, and used it as his own up to his death, his estate 
was bound for all debts which existed against the community at 
the time of its dissolution by the death of the wife. Held fur- 
ther—That the heirs can only claim against the creditors the 
residuum after they are paid. Sadler v. Kimbrough, 534. 


CONSTITUTIONAL LAW. 


1. 


2. 


CONTRACT. 


1. 


2. 


A law will not be declared unconstitutional unless it be clearly so. 
The decisions by tle Legislature of a question of public policy 
will not be revised by the courts. 

State ex rel Hernandez v. Flanders, Mayor, 57. 
Article 132 of the constitution, which provides that ‘all lands sold 
in pursuance of decrees of courts shall be divided into tracts of 
from ten to fi.ty acres,” is not self-acting, and can only have effect 
in the manner and to the extent provided for by statute. 
Bowie v. Lott, 214. 


Contracts legally entered into have the effect of laws on the parties 
who have formed them. Bietry v. City of Nem Orleans, 21. 

An agreement made between the city of New Orleans on the one 
side and a contractor on the other, whereby the city reserves the 
right to discontinue and annual the contract, whenever it shall 
appear that the contractor has failed to comply with the terms aud 
conditions of the contract, may be annulled and set aside by the 
city without putting the contraciing party in default, if ic be shown 
that he has failed to comply with the terms and conditions imposed 
upon him by the contract. Ib. , 
A party who has contracted with another on an immoral basis, 
or has made a contract which is reprobated by law, can not, after 
it has been executed, obtain relief from its effects through the 
action of the courts. Dean v. Martin, 103. 
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4. 


One who has induced others to buy a lot of cotton from a third 
person, by representing that such third person was the owner 
thereof, is thereafter estopped from setting up any claim thereto 
on his own account. Ib. 


. The gratuitous investiture by the State, in a municipality, of the 


administration of a public ferry, with the right to collect and enjoy 
the revenues arising therefrom, is not a contract between the State 
and such municipality, and the State may, therefore, through her 
legislature, at any time, resume the control of such ferry herself 
or vest it elsewhere. The doctrine in the case of police jury of 
Bossier v. Shreveport, 5 An. 661, is reaffirmed by this decision. 
Marks v. The Town of Donaldsonville, 242. 


. A person who has contracted with another to run a gin, can not 


recover damages from his employer who has discharged him before 
the contract expired, for a just cause, such as a failure to discharge 
his duties properly. An agent who contracts without authority 
from his principal binds himself. Hewitt v. Roudebush, 254. 


. A marriage which has been declared to be null on account of an 


impediment in the way of one of the spouses, has nevertheless its. 
civil fruits as to the other party who was in good faith and con- 
tracted the marriage in ignorance of the disabilities which affected 
the other, and also in favor of the issue of such marriage. C. C. 
118. Good faith in contracts being always presumed, the burden 
of proof falls upon the party who alleges fraud or bad faith. A 
wite who contracted a marriage with her husband in Louisiana 
in good faith, can not, therefore, be deprived of her interest 
in the succession of her husband, because it is afterward estab- 
lished that her husband at the time was the husband of a 
woman in the kingdom of Italy, by a marriage whicii took place 
prior to her marriage in Louisiana, nor can her children, the issue 
of such marriage, be deprived of their inheritence from their 
father’s estate on that account. Succession of Navarro, 298. 


CORPORATIONS. 


1. 


A corporation which is invested with the power of assessing taxes. 
and licenses, has the right to euforce their payment by judicial 
proceedings. ~ Amite City v. Clementz, 27. 


. There is a wide difference between the funds and franchises of a 


political corporation and those of a private person. 
State ex rel. Hernandez v. Flanders Mayor, 57. 


. The charter of a municipal corporation is not a contract (but a 


mandate)and the Legislature has the right to regulate and control 
the corporation and its funds and franchises, because the whole 
interest and franchises are given for the public use and advantage. 
5 An. 661. Ib, 
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CORPORATIONS—Continued. 


4, 


By section forty of the act of 1870, chartering the city of New 
Orleans, the city was directed to fund its floating debt, and by the 
act No. 103 of 13871, it was directed to include in the statement 
thereof all registered certificates and bills issued or approved 
(under the former charter) by the chairman of the ‘“* Committee of 
Finances” and registered by the Controller or his deputy, which 
at the time of presentation for payment or redemption as part of 
the floating debt were held and owned by bona fide purchasers for 
value; and such holders were authorized to enforce their rights in 
this regard by mandamus, and pending proceedings by mandamus. 
were confirmed, Ib. 

It appearing that the relator was the bona fide holder for value of 
a certificate ot this sort, signed by the chairmen, who had the 
legal authority to sign it, and duly registered, and that as to this 
particular certificate there was no sufficient proof of fraud as 
between the committees and the parties to whom it was originally 
issued. Held—That the legislation quoted above cured any infor- 
malities prior to such signing and issuance; that the question 
whether the bona fide purchaser of the certificate should sulier, or 
the city should pay a claim thus certified by her proper officers, 
was one of public policy within the legislative discretion, and that 
the relator was , theretore, entitled to a mandamus. Ib. 


CRIMINAL LAW AND CRIMINAL PROCEEDINGS. 


1. 


In a criminal trial on the charge of shooting at another, who was 
in pursuit of the accused, evidence showing that the person shot 
at was the sheriff of the parish at the time, is admissible to show 
that such person was in the peace of the State at the time of the 
shooting. State v. Denkins, 29. 
In all criminal prosecutions in which the punishment at hard labor 
is twelve months or more, the accused is entitled to twelve per- 
emptory challenges to the jurors chosen to try the cause, and in 
like manner the State is entitled to six peremptory challenges in 
each prosecution. Revised Statutes of 1870, section 993. 

State v. Earle, 38. 


. In case, therefore, that more than one accused has been put on 


trial for the same offense in the same indictment, the State will 
not thereby gain the right of peremptory challenging more than 
six jurors, who have been chosen to try the cause. Ib. 


. Persons on trial on a charge of burglary have the legal right to 


confront the witnesses who appear against them face to face. An- 
examination by the jury under an order of the court of the place 
or house where the crime is alleged to have been committed, away 
from and ont of the presence of the accused, while the trial is. 
going on, is a violation of this right, and the ruling of the judge 
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CRIMINAL LAW AND CRIMINAL PROCEEDINGS—Continued. 
a quo directing the jury to retire to such place and make the 
examination out of the presence of the accused, will be reversed 
on appeal, and the cause will be remanded to the court a qua for 
a new trial. State v. Bertin and Capdeville, 46. 
The phrase “with malice aforethought” is not sacramental in an 
indictment for a statutory offense, where the accused is charged 
with feloniously and maliciously, while lying in wait, shooting 
his victim, with the intent to cSmmit murder. 

State v. Forney, 191. 

3. In such a case, Held—That the accused not being charged with 
having committed at one time, two offenses, whose combination 
creates a capital offense, it is not necessary to define the offense 
of murder, but that the idea of malice aforethought is necessarily 
implied in the use of the word ‘‘ murder.” Ib. 

. The fact that one of the jurors is allowed to leave the court room 
for a necessary purpose, who returns before the panel is complete, 
or any evidence has been given, is not such a separation of the 
jury as will vitiate the verdict. Ib. 

. The continuance of a criminal trial can not be claimed by the 
accused a second time on the ground of the absence of counsel. 

State v. Dubois, Cambre and Cominge, 309. 

. Ina criminal case, the punishment of which is not capital, the 
jury may be allowed to separate after they are empanneled. Jb. 

. Ina prosecution for retailing spirituous liquors without a license 
it is sufficient if the indictment charges the person with retailing 
spirituous liquors withopt first obtaining a license therefor, without 
specifying the person to whom it was sold, or the quantity seld. 

State v. Kuhn, 474. 

. Where authority has been given to the parish by the Legislature 
to impose a license upon persons who are engaged in retailing 
spirituous liquors, the indictment for retailing spirituous liquors 
without first obtaining a license therefor, need not show affirma- 
tively that the parish had the right to impose such license. Jb. 

. An indictment for the crime of murder is sufficiently explicit to 
advise the accused of the charge against him if it charges “ then 
and there did feloniously kill, slay and murder,” without con- 
taining the words “with malice aforethought.” 


State v. Phelps, 493. 
DAMAGES. 


1. In the rule that “every act whatever of man that causes damage 
to another obliges him by whose fault it happened to repair it” 
(R. C. C. 2315), the phrase ‘‘ every act” is controlled by the word 
** fault,” and it results that the party bound must be in fault, that 











DAMAGES—Continued. 
is to say, his conduct must be, in the general sense of the word, 
unlawful. No one can be held liable for the regular and prudent 
exercise of a right that belongs to him (L, 55, ff. de reg. juris), and 
he alone causes a legal injury who does what he has no right to 
do. (L. 151, ff. de reg. juris.) The defendants, owning a short 
railway, from New Orleans to Lake Pontchartrain, and one 
Morgan, owning a line of steamers plying from the Lake terminus 
to Mobile, and the plaintiffs and other parties owning two other 
steamers in the same trade, an arrargement was made by defend- 
ants with Morgan, and temporarily, with the proprietors of the 
other steamers, respectively, to share pro rata the through freight 
from New Orleans to Mobile. It appeared that this arrangement 
was unprofitable to the defendants, for the lines of steamers, by 
competing and lowering the rates of freight, greatly reduced the 
share coming to the railway. The defendints therefore entered 
into an agreement with Morgan by which the latter loaned them 
$250,000, and the former agreed to pro rate with him the through 

jreight from New Orleans to Mobile, and to charge all other 

steamers the tariff rates paid by the public generally. The 
plaintiffs immediately laid up their steamer and sued for damages, 
on the ground that this pro rating with Morgan and refusing to 
turiher pro rate with plaintiffs was an illegal combination with 

Morg in to confer on him an unlawful monopoly and preference. 

Eclipse Towboat Company v. Pontchartrain Railroad Company, 1. 

Plaintiff sued defendants as partners in the building business for 

damages resulting from the failure on their part to comply with 

their contract in erecting a building. The evidence showed that 
the defendants were not partners at the time the contract was 
made, and the contiact was made with only one of the defendants. 

Held—That the defendants not being partners at the time the con- 

tract was made, the plaintiff could not recover from the partnership 

the damages resulting fiom its violation. Noble v. Trost, 84. 

A claim tor damages which is made in a suit to enjoin the sale of 

property on the ground that the seizure was illegal, unsupported 

by evidence on the trial, will not be consideved in estimating the 
amount necessary to give the appellate court jurisdiction of the 

appeal. Michoud v. Nolan, 117. 

A claim for damages that is uuliquidated, can not be pleaded 

against « liquidated and established debt. —- Pike v. Wells, 203. 

A recouventional demand for damages tor the wrongful suing out 

of a sequestration, can not be set up by the defendant where the 

parties reside in the same parish. Nor does the law authorize the 

imposition of such damages in any case on the setting aside of a 

sequestration. Nuzum v. Gore, 208. 

42 
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6. 


10. 








The State courts can not enforce an admiralty lien viven by law 
for the recovery of damages for a maritime tort; and an attach- 
ment will not lie where the claim is tor damages ex delicto. 22 An- 
338. De Harde v. Bark Magdalena, 267. 

A master in command of a vessel is not liable for the damages- 
which his vessel has done to another by a collision if he was not. 
on board of his vessel at the time of the collision. Ib. 


. A person owning a horse and buggy is not responsible to another 


for the damage caused by his horse running away with the buggy 
and running against avother horse and buggs, if the ranning away 
of his horse was not caused by his carelessness or negligence, but 
was caused by some other person or agency over which he could 
exercise no control. Shawhan v. Clarke, 390. 
A dry goods merchant who has engaged the services of a clerk te 
aid in carryirg on his business is not liable to an action im 
damages by his clerk for simply taking a partner iu the business, 
nor is he liable to such actio. because he has changed somewhat 
the character of his business from that of a wholesale notion store 
to that of a wholesale dry goods -tore. A clerk who has quit his 
employer under such circumstances without showing any good 
cause therefor can recover neither wages nor damages. 
Levy v. Friedlander, 439. 

In a damage suit, if the verdict of the jury is not supported by the 
evidence, it will be set aside on appeal, and jadgment will be givers 
for such amount as the evidence sustains. 

Haselmeyer v. McClellan, 629- 


DEDICATION TO PUBLIC USF. 


1. 


This suit is brought by plaintiff to recover from the city of New 
Orleans certain parcels of ground which it is alleged the city has 
taken possession of for the use of public streets and highways 
The evidence offered ou the trial shows-that for more than thirty- 
two years prior to tle institution of this suit the plaintiff has. 
enjoyed the lands owned by him by a regular chain of tithe, and 
that during that long period of time he has never set up any 
claim or ownership to the parcels taken and occupied by the city 
for the public use, but on the contrary has been content with the 
limits to which the occupancy of the city had restricted him- 
That be has sold many of the lots and portions of ground owned 
with reference to the boundaries and measurement of the streets 
taken by the city. Held—That the plaintiff having adopted the 
plan ot the city for the boundaries and measurement of the lots, 
and having acquiesced therein for a period of. thirty-two years, 
with a full knowledge of all the facts, he is bound thereby, and 
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DEDICATION TO PUBLIC USE—Continued. 


from his selling lots with reference to the plan of the city his pur- 
pose to dedicate is fairly interred. Held further—That plaintiff 
can not now recover on the ground that a formal dedication is not 
shown. Arrowsmith v. The City of New Orleans, 194. 
DEPOSITARY. 
1. A depositary who sells sugar deposited with him and converts the 
proceeds to his own use is responsible to the owner for its value. 
Short v. Lapeyreuse, 45. 
2. If it be shown, in a suit for the value of the sugar, that the de- 
positary received it, then the burden of showing what became of 
it falls upon him. . Ib. 


DISTRICT COURT, PARISH OF ORLEANS. 

1. The terms of the district courts of the parish of Orleans are fixed 
by law to commence on the first Monday of November and ccn- 
tinue until the fourth day of July. Citation of appeal, if made in 
open court during the term as fixed by law, is not necessary. A 
plaintiff can not stand before a court demanding the nullity of a 
judgment, and at the same time claim the proceeds of the sale of 
property made under it. This is the rule, whether the property 
sold be movable or immovable. Blessey v. Kearny, 289. 


DIVORCE. 

1. A judgment of divorce a vinculo matrimonii rendered on a rule 
taken by one of the parties on a judgment of separation from bed 
and board, is absolutely null and void if the opposing party has 
not been cited nor has appeared to defend the suit. 

Jurgielewiez v. Jurgielewiez, 77. 
DISTRICT ATTORNEY. 

1. The district attorney of a district may, in case of refuxal, be com- 
pelled by mandamus to bring a suit under the intrusion act to test 
the right to an office. State ex rel. Rills v. Lynch, 23 An. 786; 
Hayes v. Thompson, 21 An. 656. Berhil v. Fisk, 149. 


DONATION. 

1. In an action by the heir to annul a disguised donation, on the 
ground that it was ma‘le by the deceased to a person interposed, 
the plaintiff must show with legal certainty that the purchase 
money was not the donee’s, or that the transactions were really 
donations from the donor to the person interposed. 

Veazie v. Stokes, 229. 
EVIDENCE. 

1. Evidence offered and received without objection, showing that an. 
account against the city of New Orleans has been approved by one 
of the finance committees in accordance with the requirements ot 
the city, must, in the absence of countervailing proof, be taken as 
establishing the demand. Greuling v. City of New Orleans, 28. 
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The testimony of one witness to the correctness of an account, 
above five hundred dollars, is sufficient to confirm a judgment by 
default. 4 Rob. 258; 10 An. 270, Webster v. Burke, 137. 
In considering the rulings of the judge a quo on the objections 
made to the admissibility of testimony, the appellate court will be 
guided by the bills of exceptions taken to his rulings on the ad- 
missibility of a certified copy of the recorder of an abstract, show- 
ing the wife’s claim against her husband, on the ground that the 
oath attached to the instrument was made before a notary pubiic 
who was incompetent to administer an oath in such a ease; and if 
the certificate shows also tliat the notary was «a justice of the 
peace, then the presumption is that the officer administered the 
oath in his proper capacity and the document is not inadmissible 
on that account. Whittington v. Whittington, 157. 
In an action to set aside a sale of a lot of cattle, on the ground 
that it was fraudulent, the vendor being in insolvent circumstances 
at the time, evidence to show the insolvency of the vendor is in- 
admissible against the purchaser unless it be alleged that the pur- 
chaser was aware of the insolvency at the time of the sale. 
Levyson v. Ward, 153. 


. The burden falls upon the detendant when he has made the special 


plea of payment of establishing the fact by legal proof. 
Browder v. Hook, 200. 

The action to compel parties to reimburse what has been paid for 
them on account of the purchase of lands is only prescribed by 
ten years. Ib. 
In a snit to annul and cancel a retransfer of real estate, on the 
ground that a retransfer was procured through the fraudulent rep- 
resentations of the vendor, parol evidence is admissible to prove 
the fraud. Thomas v. Kennedy, 209. 
The testimony of a defendant who has given evidence at the re- 
quest of the plaintiff, may be contradicted or overcome by other 
testimony, the same as that of any other witness. Ib. 
The admission by the defendant in the answer, that the plaintiff 
acquired the notes sued upon, by the indorsement in blank of the 
payee, is sufficient proot of the signature of the indorser. 

: Moore v. Polk, 216. 
A defendant who alleges that the consideration of the obligation 
on which suit is brought grew out of an illicit transaction between 
himself and the plaintiffs, in order to succeed in his defense, must 
support his allegations by clear and undisputed evidence. The 
doctrine in the case of Weaver v. Anfoux, 20 An. 1, is reaffirmed 
by this decision. Babcock v. Watson, 238. 
Where an appeal in a suit by a creditor of the husband attack- 
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ing the judgment of his wife against him, parol evidence is held 
admissible to prove that the husband received funds belong- 
ing to the wife, and the case is remanded for the purpose of ad- 
mitting the same, it can not be excluded on the second trial, on 
the ground that there is written evidence of the fact. 

Keller v. Vernon, 280. 
Parol evidence that has been offered by the creditor and received 
by the judge a quo without objection, to prove that a third person 
has promised t> pay his debt, will be disregarded by the Supreme 
Court in examining the case on appeal. Levy v. DuBois, 393. 
It two witnesses testify to a verbal contract of lease, one being a 
party to the lease and the other not being a party, and has no 
interest in the lease, and their testimony is conflicting, m such 
case the weight of the evidence will be given in favor of the 
witness who has no interest in the result of the suit. 

Mathilde v. Levy, 421. 
The burden falls upon the person who objects to the admission of 
a certitied’ copy of a mortgage in evidence, on the ground that the 


original did not contain the required amount of internal revenue 
stamps upon it, of showing that the stamps were not upon it at 
the time it was recorded. In the absence of such proof the pre- 


sumption is that the recorder required the necessary stamps to be 
affixed before he recorded the act. Grand v. Cox, 462. 
Any acknowledgment or agreement equivalent to an acknowledg- 
ment of a debt by a person who is dead at the time it is sought to 
be established, must be proved by written evidence. 
Boswell v. Roby, 496. 

A party who obtains a commission to take the testimony of wit- 
nesses named, is not bound to take the depositions of all the wit- 
nesses named in the commission, under penalty of the exclusion 
of the testimony of those which have been taken. 

Bramstein v. Crescent Mutual Insurance Company, 589. 

. The testimony of the clerk of the court and the attorney for plain- 
tiff is admissible to show that the commissioner who took the tes- 
timony failed to annex the commission to the testimony before 
returning it into the clerk’s office. Ib. 
Notes which have been stamped with the required internal reve- 
nue stamps, are admissible in evidence without the stamps being 
canceled as required by law. Browne v. Bennett, 618. 


EXECUTORS AND ADMINISTRATORS. 

1. An executor cannot bind the estate he represents by the acknowl- 
edgment of a debt which is already prescribed, nor can he bind 
the estate by giving a new note in the place of one already 
prescribed. Dickson v. The Succession of Compton, 82. 
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2. In this case the wife became the executrix of her deceased husband's 
es ate, and placed herself on the tableaux, filed by her, as a credi- 
tor for the amount of her judgment against her husband. This 
item on the tableaux was opposed by the creditors on the ground 
that the judgment was void because it had not been executed. 
Held—That it being shown by the record that the judgment of 
the wife against her husband had never been executed, and that 
no proper effort to execute it had ever been made; that, therefore, 
it was absolutely void, and not properly placed upon the tableaux 
us a debt against the succession. In the same tableaux the execu- 
trix refused to place a judgment against her husband upon the 
tableaux as a creditor, on the ground that it involved a slave con- 
sideration. The record of the case in which the judgment was 
rendered being introduced showed that the plea of a slave con- 
sideration had been made, but the proof offered failed to establish 
it. Held—That the judgment was properly ordered by the jndge 
a quo to be placed upon the tableaux as a debt against the 
succession. Succession of James, 134. 

. A dative testamentary executor will be removed from oflice, if it 
be shown that he has disobeyed the orders of the court directing 
him to file an account within a given time, or that he has otherwise 
neglected or refused to discharge the dutics imposed upon him as 
testamentary executor. Brown v. Ventress, 187. 

. In this case the executors procured an order from the probate 
court to sell the property composing the succession of William 
Silliman solely for account of the succession. At the sale the 
widow in community was present, and bought more than oné-half 
of the property. Plaintiff bid for a portion of the property, but 
failing to comply with the terms of his bid, and after being put 
in default the executor reoffered it for sale at his risk. To this 
second offering by the executors plaintiff prayed an injunction, 
on the alleged ground that the executors had failed to give him a 
title by procuring the signature of the widow to the act of sale, 
the property being owned in community with her, and only sold as 
the succession property of her husband, Wil'iam Silliman, 
deceased. Held—That the widow in community being present 
at the sale and making no objection thereto, and having purchased 
a large portion of the property, she was by her own acts, conclud- 
ed from thereafter making any objection to the validity of the 
sale, or of setting up any right or title to the property bought by 
the plaintiff, and that plaintiff was not, therefore, entitled to the 
injunction claimed on that account. That the widow having 
participated in the sale, she had ratified the same, and any further 
ratification was unnecessary on her part. That finally, the sale 
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EXECUTORS AND ADMINISTRATORS—Continued. 
was valid without her signature to the act. Held further—That 
the attorney’s fee for dissolving the injunction may be assessed 
against the plaintiff as damages for wrongtully suing out the same. 

Davidson v. Silliman, 225. 
A dative testamentary executor who has filed his final account and 
obtained his discharge, can not afterward represent the estate in 
any suit or controversy between the legatees about the rents and 
revenues o! the estate while under his admini-tration. 
Norris v. Collins, 293. 
An executor is accountable to the heirs for the rents which he is 
able to collect from the estate which. he is administering; and he 
is entitied to charge the estate for necessary improvements which 
he places upon the property, which property must be compen- 
sated with rents that he has collected. 
Su: cession of Henderson, 435. 
An heir who has provoked the appointment of himself as pro- 
visional administrator of the estate of his mother, on the 
allegation that the succession required immediate administration, 
ean not be held and treated as an intermeddler ip the estate. 
Gooch v. Gooch, 465. 
If the evidence shows that loss has occurred to the succession by 
the gross carelessness of the executor, and that his administration, 
instead of being beneficial, has been injurious to the succession, 
the executor will not be allowed commissions. 4 An. 578. 
Succession of Liles, 490. 
To entitle the surviving widow to the one thousand dollars under 
the homestead act, it must be shown affirmatively that she is in 
necessitous circumstances. Ib, 
Suits brought by attorneys before the death of the client may be 
prosecuted by the same attorneys after his death, notwithstanding 
one of the attorneys may become his executor, and all the privi- 
leges accorded by law on judgment obtained or property seized as 
security for the attorneys’ fees will attach iu favor of such attor- 
neys. Ib. 
An executor who is a professional man is not permitted to charge 
for legal services which he has rendered the estate while under 
administration. Ib. 
A dative testamentary executor has the right to bring suits to pre- 
serve the property of the estate he represents, in any parish of the 
State, without reference to his own domicile. 
Coleman v. Baker, 524. 
A creditor of a succession who accepts notes and obligations in 
favor of the estate as collateral security to collect and apply to his 
debt must, in order to escape responsibility, collect them, or show 
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the causes which prevented him. By a failure to collect such 
notes or show any good reason why he did not do so, the amounts 
will be charged to him by the executor, and if the amount is 
equal to his claim against the estate, compensation takes place, 
and as he is no longer a creditor he can not oppose the account of 
the executor. Succession of Liles, 550. 

EXECUTION. 

1. Execution may issue against one of several debtors condemned in 
solido to pay the same debt, without issuing it agai'st the others, 
at the option of the judgment creditor. Michel v. Benner, 287. 

2. An alias fieri facias can not issue where an injunction has been 
granted restraining the plaintiff and the sherifi trom execating the 
original fieri facias, and if a second fiert facias has improvidently 
issued, the proper action of the court @ qua is to quash it. 


Byrne v. Mithoff, 297. 
EXECUTORY PROCESS. i 


1. Objections to the legality of notice of seizure in a proceeding 


under an order of seizure and sale, must be urged within five 
years from the date of the service of such notice. Act of tenth of 
Mareh, 1>34, page 123. Succession of Allan v. Couret, 24. 


The act of the General Assembly authorizing the parish judges to 
grant orders of seizure and sale, in the absence of the district 
judge, is constitutional. Ledoux v. Ducote, 181. 

An order of seizure and sale granted by a parish judge, in the ab- 
sence from the parish of the district judge, on sufficient and 
authentic evidence is thereiore obligatory and binding upon the 
parties in interest. Ib. 

The only question that can be examined on an appeal from an 
order of seizure and sale is had the judge a quo sufticient authentic 
evidence before him to authorize the issuing of the writ. Costs 
incurred in protesting a mortgave note are regulated by law, and 
must be taxed as such by the court that issues the order of seizure 
and sale, and authentic evidence of such costs is not therefore 
essential. Umrich v. Grow, 308. 

In case of an appeal from an order of seizure and sule, the only 
question that can be examined by the appellate court is the suffi- 
ciency of the evidence before the jucge a quo to authorize the 
issuing ot the writ. Fazende v. Flood, 4235. 

Costs incurred in protesting a mortgage note should be taxed as 
such by the judge who issues the order of seizure and sale on the 
note, and authentic evidence thereof is not essential. Ib. 


FRAUD. 
1. He who alleges simulation must prove it. Under an allegation of 
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FRAUD—Continued. 
simulation merely, of a mortgage, evidence that it is fraudulent> 
but real, will not be admitted if objected to. 
Brewer v. Gay, 35. 
A. D. Kelly granted a mortgage in favor of Dr. J. C. Patrick, or 
any future holder of certain notes which he had given, on real 
estate in the city of New Orleans to secure their payment. The 
mortgaged property was afterward sold under judicial process by 
other and subsequent mortgage creditors. This suit was then 
brought by the other and subsequent mortgage creditors to cancel 
the mortgage given in favor of Patrick or any future holder or 
holders ot the notes, and to have the proceeds applied to the 
payment of their mortgages by preference, on the ground that the 
mortgage given in favor of Patrick was simulated and fictitious. 
Held—That the mortgage creditors having alleged merely that the 
mortgage in favor of Patrick was simulated, and having failed to 
establish the simulation by proof, they could not be permitted to 
show that it was fraudulent, set it aside on that ground, and claim 
the proceeds of the sale for the benefit of the junior mortgages. 
Ib. 
The payee of promissory notes, given for the price of a plantation, 
is not guilty of fraud in making a compromise with the holder 


thereof, whereby he obtains a reduction of the amount predicated 
on a depreciation of value on the property sold, on account of the 
casualties resulting from a state of war. Vinson v. Vives, 336. 

. Where the wife has died after a sale by the husband of a planta- 
tion, the property of the community, but before payment has been 


made, the purchaser who has no knowledge of her death, is not 
guilty of fraud if he compromises with the husband, as vendor, 
by taking up his notes and giving others in their place for a less 
amount. Ib. 
The husband, as one-half owner in his own right of community 
property which he has sold before the dissolution thereof by the 
death of his wife, and having the usufruct of the other half of the 
commupity, has the right to collect the notes given for the price of 
the sale. Ib. 
A judgment debtor who seeks to annul a judgment homologating 
a final account of the administratrix on the ground of fraud must, 
in order to maintain his action, show the fraud. 


Carroll vy. Wooley, 495. 
GARNISHMENT. 


1. A rule taken against a garnishee to show cause why an interro- 
gatory shall not be taken for confessed, will be dismissed if the 
answer of the garnishee to the interrogatory shows that he has 
answered the questions asked categorically. 

Ullmeyer v. Ehrmann, 32. 
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2. 


A judgment creditor can not maintain a garnishment process, or 
seize by attachment, the rights and credits of the debtor, until he 
has obtained judgment on his demand, unless he shows that a 
fraudulent or simulated transfer has been made by the debtor of 
his property before the attachment was levied. C. P. 240. 

Lefevre v. Landry, 82. 


. A garnishment process is a suit, and tle garnishee must be brought 


before the court by citation. A judgment against the wife as gar- 
nishee can not, therefore, be rendered unless she has been first 
authorized by her husband or the judge to appear and defend the 
suit. Delacroix v. Hart, 141. 


. The seizure of goods or effects in the hands of the garnishee is 


deemed to be made by the sheriff at the datc of the service of the 
interrogatories upon him. The return by the sheriff of the fieri 
Jfacias without returning a copy thereof, before the garnishee has 
answered the interrogatories, is not t .erefore an abandonment of 
the seizure made by the plaintiff iv execution. In such a case the 
garnishee must answer the interrogatories the same as if the writ 
of fieri facias or a copy thereof was still in the hands of the sheriff. 
Egana v. Bringer, 164. 
The fact that a party cast in a suit has brought an action of nullity 
of judgment will not interfere with his right of appeal from the 
same judgment. The appeal will not therefore be dismissed on 
that ground. Cockfield v. Tourres, 168. 


. A garnishee who is required to answer interrogatories in open 


court on a day fixed, is entitled to personal notice, which must be 
given him a reasonable time before the day for answering. A 
judgment rendered against a garnishee on interrogatories taken 
pro confesso without notice having been given for a reasonable 
time to the garnishee, will be set aside on appeal, and the cause 
will be remanded. Ib. 


. A garnishee in attachment proceeding is not entitled to appeal 


9. 


from an interlocutory order of the court directing the sheriff to 
seize and hold the funds in the hands of the garnishee subject to 
the decision in the’ attachment suit, because the garnishee, being 
a mere stakeholder, has no interest in the disposition to be made 
of the funds attached. Rochereau v. Guidry, 294. 
A defendant in an hypothecary action founded upon a judgment 
rendered in a garnishment process, who files the plea of discussion 
and deposits the amount required to carry on the discussion, is 
not precluded thereby from the right of appeal from the final judg- 
ment ordering the property seized to be sold. 

Alter v. Pickett, 513. 
A judgment rendered by one of the district courts of the parish 





INDEX. 
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of Orleans against a person domiciliated in the parish of Bossier, 
under garnishment proceeding ha:! under a judgment rendered by 
the district court of the parish of Orleans, is absolutely null and 
void, because the district court of the parish of Orleans is without 
jurisdiction ratione persone. This nullity is so absolute that any 
person having any interest therein, or is affected thereby, may at 
any time urge such nullity before the tribunal where the attempt 
is made to enforce it. Tb. 

10. The recording of such a judgment in the parish where the prop- 
erty of the defendant in garnishment is situated confers no mort- 
gage rights in favor of the judgment creditor, and consequently 
does not lay the foundation for an hypothecary action against the 
property of the judgment debtor. Lb. 


GOVERNOR. 

1. The Governor of the State as chief executive officer, can not be 
compelled by mandamus to perform acts required by law to be 
done by him. 

State ex rel. Mississippi Valley Navigation Co. v. Warmoth, 351. 

2. In 22 An. page 1, it was decided that the judiciary was without 
power to direct the Chief Executive of the State to perform any 
act coming within the range of his duties as Governor. That 


decision is reaffirmed by the decision in this case. Ib. 


HOMESTEAD. 

1. In this case the property of the debtor had been sold under a judg- 
ment, and a twelve months’ bond was given for the price, which 
was less than the amount of the judgment. The widow and 
heirs of the deceased debtor, left in necessitous circumstances, 
sought by rule to have the bond or its proceeds applied to the 
payment of their claim of one thousand dollars under the home- 
stead act. Held—That the property having been sold before the 
death of the debtor, it no longer formed a part of his succession, 
nor did the bond which was the price thereof, and the widow and 
heirs had no claim against the property, nor the proceeds thereof, 
in payment of their demand. Murphy & Oo. v. Rulh, 74. 

. The widow of her deceased husband, or her heirs, if left in neces- 
sitous circumstances, are entitled to recover one thousand dollars 
from his succession. In such a case, if it be shown that there are 
not sufficient funds in the estate, unencumbered by mortgage, to 
pay it, then the mortgages must contribute the balance. 

Succession of Cerise, 96. 
HUSBAND AND WIFE. 

1. The wife, whether separated in property from her husband or not, 
can not bind herself for his debts, nor can she bind herself 
conjointly with him for debts contracted by him before or during 
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the marriage. 14 An. 700; 21 An. 525. It is incumbent upon a 
person who has contracted with a married woman, if he wishes 
to hold her, to see that the proceeds of the obligation she contracts 
inures to her separate advantage. 1 An. 428; 7 An. 293. 
Carroll v. Manning, 142. 

. A written agreement between the husband and the wife, who have 
been divorced at a suit of the wife on the ground of the adultery 
of the husband, which makes provision for the settlement and 
partition of the community property, is a law between the parties, 
and a judgment of the District Court which carries into effect and 
renders executory the provisions of the written contract will not 
be disturbed on appeal. Mann v. Mann, 427. 

. The wife who joins her husband in the purchase of a tract of 
land and takes the title to a portion of the land in her own name, 
for which a cash payment is made and acknowleged by the vendor, 
and for the balance notes are given with the vendor's privileges 
retained, can not be permitted to intervene in a suit by the vendor 
to enforce the vendor’s lien and be relieved from the vendor’s lien 
so far as her portion of the property is affected, unless she shows 
that the money paid for her portion of the land was her separate 
paraphernal funds, and under her separate administration at the 


time. Pope v. Foster, 521. 
IMMOVABLES. 


1. An iron safe which has been inecased in a brick wall, with its 
foundation laid in bricks and mortar or plaster, is an immovable 
by destination, and can not be recovered by a person claiming it, 
separate and apart from the buildings and premises iv which it is 
located. Folger v. Kenner, 436. 

INJUNCTION. 

1. The fact that the notary who took an inventory of a succession 
failed to cite the tutor to the minor heirs, is not a good ground for 
injoining the sale of the succession property to pay its debts. 

Ducote v. Bordelon, 145. 

. An injunction will not be dissolved on bond if the injury caused 
thereby would be irreparable. The injury would be irreparable if 
the damages resulting from its dissolution could not be passed 
upon in the final decree in the case, or if its dissolution would 
work a change in the possession of real estate. 

Boedicker v. East, 154. 

. In the trial of an injunction suit to avoid the payment of the price 
of a tract of land, on the ground of a stipulation in the contract 
that the vendor was to perfect the title before he could enforce 
payment of the price, parol evidence is inadmissible to show the 
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true intent of the parties in the clause authorizing the purchaser 
to withhold payment of the price until the title is perfected. 


; Wade v. Percy, 173. 
If an injunction has been obtained against the enforcement of a 
judgment and the evidence given on the trial of a rule to dissolve 
it shows clearly that the plaintiff had no grounds for injunction, 
then damages will be given against the plaintiff in injunction, 
regulated by the amount of the judgment injoined. 

Stewart v. Robinson, 182. 
The wrongful suing out of an injunction to stay the execution of a 
judgment of the Supreme Court on alleged grounds that have 
arisen subsequent to the decision will not be regarded as a 
contempt of the authority of the Supreme Court. 

Villavas v. Walker, 213. 
Questions in relation to the validity of judgments rendered 
against a parish, and appropriations made by the police jury to 
pay them, with other accounts of the receiving and disbursing 
officers of the parish, can not be inquired into in an injunction suit 
taken out by a taxpayer against the tax collector of the parish. 
Nor can the right to the office of tax collector, or any other officer 
in the parish, be tested in such a proceeding. 

Lambeth v. De Bellevue, 394. 

. A jugdment creditor who accepts a warrant on the treasury of the 
city of New Orleans, which, when paid, is tooperate an extinguish- 
ment of the judgment, must return or offer to return, the warrant 
before he can proceed further in its execution. If the judgment 
creditor has failed to return the warrant, but has attempted to collect 
it, then and in such case an injunction will lawiully issue, restrain- 
ing the execution of the judgment. New Orleans v. Smith, 405, 
A person holding or claiming a piece of real property under a 
simulated title can not maintain an injunction against the sale 
thereof by judgment creditors of his vendors. 

Lewis v. Dinkgrave, 489. 

. A person who alleges that he has an interest in a judgment that 
has been injoined, who was not a party, either directly or in- 
directly, to the suit in which the injunction was granted, and 
shows no transfer or subrogation, can not contro] the execution of 
such judgment. Willis v. Nicholson, 548. 

INSOLVENCY. 

1. The sale of his property by a debtor in insolvent circumstances, 
may be annulled on the ground of fraud; and in such a case fraud 
will be presumed if the vendee had knowledge of the insolvent 
condition of the vendor at the time of the sale. C, C. 1984, 

Southern Dry Dock Co. vy. Bayou Sara Packet Co., 217, 
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2. 





A mere creditor of an insolvent has no right to claim the posses- 
sion of property that has been surrendered, nor has he any right. 
to demand or receive the rents of such property. In such a case 
the possession belongs of right to the syndic and the rents belong 
to the owner. Dunbar v. Steib, 268. 

The appointment of a receiver for a corporation on an ex parte 
application, without even alleging its insolvency, is absolutely 
null, and carries with it no right to receive the assets or revenues 


of the company. Turgeau v. Brady, 318. 
INSURANCE. 
1. An insurance company can not be compelled to pay more than one 


license for permission to carry on their business, although they 
may have established more than one office or place of business. 
The license imposed on insurance companies is a tax on the occu- 
pation, and not on the business establishment, and must, there- 
fore, be uniform on all such companies. 
The Merchants’ Mutual Insurance Company v. Blandin, 112. 
In case of the insurance of a cargo of cotton to be shipped trom 
the port otf New Orleans to Havre, France, and the vessel arrives. 
at the port of destination with a loss of only a part of the cargo, 
less than one-half, the rule is that the insured can not claim an 
abandonment, nor can a loss of a part of the cargo at the port of 
destination after a portion of it has been delivered at its destined 
port, be made a constructive total loss by abandonment, however 
large that part may be. 
Merchants’ Mutual Insurance Company v. New Orleans Mutual 
Insurance Company, 305. 
A reassurer who has taken a part of the risk from the insurer, 
may urge all the defenses which the original insurer could urge, 
when sought to be made liable to the original insurer for losses 
sustained by the assured; and any of these defenses may be urged 
by the reassurer, although the assured may have consented to the 
constructive total loss by aban:lonment. Ib. 
A defective citation addressed to a company, or the agents of a 
company, is cured by the defendants appearing and answering by 
generaldenial. An insurer does not lose his right to recover on the 
policy in case of loss by fire, because he has not paid the premium, 
if it be shown that it was not the custom of the company to exact 
prompt payment. 19 An.214. La Societe v. Morris & Co., 347. 
It beiug shown to be ~ custom to consider all cotton shipped to a 
merchant as covered by an open policy ot insurance, unless the 
contrary is expressed in the bill of lading. Held—That where no 
such reservation is expressed in the bill of lading, the insurance 
company is bound, in case of loss, for all the cotton shipped. 
Bramstein v. Crescent Mutual Insurance Company, 589, 

















INTEREST. 


1. A judgment may be rendered, on motion, at any time after suit is 


2. 


instituted on such items of an account as are admitted to be 
correct. by the defendant, reserving the right of the defendant to 
contest items not admitted. In such a case, legal interest may be 
recovered on the items admitted from the date of their admission. 
Conrad vy. Burbank, 17. 
A particular legatee, as a general rule, can only claim interest on 
the legacy from the day the demand of delivery was made. R. C. 
C. 1626. Butit, asin this case, the testatrix has fixed a day at 
which it becomes exigible, and the executrix charged with the 
execution of the will, which confers the legacy, has ordered its 
execution and has classed the legacy as a debt against the suc- 
cession, then and in such case interest is due on the particular 
legacy from the date at which the testatrix has classed it as a debt. 
Succession of Johnson, 125. 


INTERVENOR. 


1. 


The act of Congress of March 2, 1867, which authorizes the re- 
moval of a cause from a State court to the Circuit Court of the 
United States under certain circumstances does not change the 
law regulating the jurisdiction of the Federal Court, as to persons. 
A removal of a cause to the Circuit Court of the United States 
ean not theretore be allowed if the record fails to show that as to 
persons, the Federal Court can exercise no jurisdiction. 

Martin v. Coons, 169. 
An application for a removal based on the allegations ot an inter- 
venor alone, that he is not a resident of the State, is not sufficient 
to authorize the change, if the record shows that the plaintiffs in 
the action are residents of the State. Moreover the application 
will not be granted, if the intervenor merely avers that he is, at 
the time of filing of his intervention, a resident of another State. 
It results then that iu such a case the intervenor must allege and 
show affirmatively that he and the plaintiffs were both residents 
of another State than that o; the defendant at the time suit was 
brought. Ib. 


JUDGMENT. 


1. 


The maxim de minimus non curat lex will not be applied to a case 
where judgment has been given for one year’s interest more than 
is due on the demaud, but in such a case the judgment of the 
court @ qua will be amended so as to allow interest only from the 
time it was due. Cenas v. Shackleford, 39. 


2. An action to annul a judgment may be entertained as a general 





rule, it it be shown that the machinery of the court bas been 
abused. In sueh a case the court will prefer to excuse an inad- 
vertence rather than to encourage a fraud. Noyes v. Loeb, 48, 
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3. 





A judgment will be annulled if it be shown that the instrument 
on which it is based has been paid or satisfied before the institu- 
tion of suit, and the fact of payment concealed. Ib. 
The law does not authorize judgment to be rendered on a demand 
that it is not due at the institution of the suit. In case suit be 
brought on several claims, only one of which is due, judgment will 
only be given on such claim, reserving to the plaintiff any privi- 
leges which he may have acquired by attachment on the property 
of the debtor on claims not yet due. Christen v. Rhulman, 50. 
All judgmeuts for money should be expressed in dollars and cents. 
A judgment given by the court a qua, for a certain amount in 
frances, is therefore erroneous, and will be amended on appeal so 
as to express the amount in dollars and cents. 

Erlanger v. Avegno, 77. 
A judgment which is not signed by the judge a quo can not be 
made the basis of a plea of prescription. The rendering of judg- 
ment for the amount due and on terms to meet the other install- 
ments not yet due, does not merge the unmatured installments in 
the judgment, and, therefore, such a judgment can not be made 
the basis of prescription, to commence from its date. 

Bynum v. Gordon, 160. 
A judgment obtained on the allegation that the defendant has 
permanently left the State is void, if it appear that at the time 
the attachment was sued out the defendant resided in the State. 
If the property attached has been alienated before the seizure, and 
the defendant makes no appearance in the attachment suit, nor 
has been personally cited, then and in that case the judgment is 
alike void. Succession of Durand, 352. 
A valid judgment obtained by attachment only operates on the 
property attached, and forms no personal claim against the 
detendant or his estate, and such a judgment so obtained should 
not, therefore, be classed on the tableau filed by the executor as 
a debt against his succession. 1b. 


JURISDICTION. 


1. 


If the amount involved does not exceed five hundred dollars, 
exclusive of interest, the district courts for the State are without 
jurisdiction. Constitution article 85. A suit for an amount less 
than five hundred dollars was, therefore, properly dismissed tor 
want of jurisdiction, although the accrued interest when added to 
the principal exceeded that sum. Badeaux vy. Blake, 184. 


JUDICIAL SALE. 


1. 


A decree of the probate court ordering the sale of succession 
property, can not be attacked collaterally by the heirs, in a pro- 
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on 


ceeding to be recognized as the owner of the property which has 
been sold under it, on the ground that the order of sale was 
irregular and null. Peyroux v. Peyroux, 175. 
In a succession sale of property for the purpose of effecting a par- 
tition among the heirs, the appointment of a special tutor to each 
is unnecessary. Ib. 
The appointment of another person than the one first designated 
to make the sale of succession property for the purposes of partition 
does not render the order of sale or the sale a nullity. Ib. 


. The purchaser ot property at probate sale has nothing to do with 


the character of the judgment directing the sale of the property ; 
whether such a decree be a judgment of partition is immaterial to 
the purchaser. Ib. 

An action to annul a judicial sale of real property, on the ground 
of irregularities in the proceedings, can not be maintained against 
the purchaser, unless the parties claiming its nullity have paid or 
offered to reimburse the purchaser, the amounts of the mortgages 
resting on the property which he has paid since the purchase. In 
such a case it is held—that a tender of the amounts thus paid by 
the purchaser is an essential prerequisite to the prosecution of a 
suit to annul. Barelli v. Gauche, 324. 


6 A purchaser of real estate at judicial sale must comply with the 





terms of his bid by paying the price before he can demand a title 
from the sheriff translative of the property. If he fails to pay 
the price the property does not pass to him, and he can not main- 
tain an injunction to stay its sale, when made by a creditor, on the 
ground that he is the owner. Losee v. Sauton, 370. 

A purchaser of mortgaged property at judicial sale is bound to 
retain in his hands the proportion of the price coming to a concur- 
rent mortgage note, not embraced in the judgment under which 
the sale is made, and to deliver such proportion to the holder of 
such note. As to the purchaser no reinscription of the mortgage 
is necessary, because he has by the purchase assumed the debt to 
the extent of the proportion of the purchase money, which he 
must retain. The plea of peremption will not, therefore, avail him 
in a suit by the holder of the note to compel him to pay, because, 
having assumed the debt, reinscription of the mortgage is 
unnecessary. Johnson v. Duncan, 381. 

The parish court is without jurisdiction to entertain an action to 
enforce a mortgage claim against a succession where the amount 


involved is above five hundred dollars. 
Truxillo v. Truxillo, 453. 


. Real estate belonging to a succession can not be sold under judicial 


process without dividing it into lots varying from ten to fifty 
acres. Constitution, art. 132; R. Statutes of 1870, sec. 2452. Ib, 
43 
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10. 


The sale by authority of the probate court of real estate extin- 
guishes the mortgages upon it prior to the sale, and transfers them 
to the proceeds, and a purchaser has the legal right to restrain by 
injunction the further pursuit of the lands by the mortgage credit- 
ors. A sale of this kind can only be attacked by direct action. 
Wooley v. Russ, 482. 


. An agreement made and reduced to writing between the adminis- 


trators of an estate and third parties relative to the sale of a 
plantation under administration by them which fixes a price per 
acre, and binds the administrators to make a good title before the 
money is paid is not, in itself, a fraudulent nor an illegal act 
which will vitiate the sale when regularly made in pursuance of 
the forms of law in the sale of succession property. 
Heirs of Brown v. Jacobs, 526. 
If the terms of the sale of succession property were partly for 
cash and partly on credit, the fact that the purchaser chooses to 
pay the entire price in cash is not an evidence of fraud on the part 
of the purchaser, especially if the notes which were to be given for 
the credit portion only drew interest after a specified time from 
their execution. Ib. 
Forced heirs have only a residuary interest in the succession of 
their ancestors, and they can not therefore maintain an action to 
annul a judicial sale, which has been regularly made, of their 
ancestors’ property to pay the debts of the succession. Ib. 
A judicial sale of real estate belonging to a succession which has 
been made for the purpose of paying the debts of the estate before 
the adoption ot the Constitution of 1868 is not void or voidable, 
because the price received was in Confederate treasury notes. 
Article 149 of this Constitution has no application to contracts 
which had been execute! before its adoption. In such a case the 
courts will leave the parties where their conduct has placed them. 
Ib. 
The third section of the act of 1869 which authorizes the sale of 
property seized under execution to be sold without appraisement 
when it appears that, in the event any party refuses to qualify as 
appraiser under the provisions of this act, then the property shall 
be sold without any appraisement whatever, is constitutional. 
There is no lesion in judicial sales. Weber v. Gorsuch, 615. 
A second mortgage creditor who seeks to annul a judicial sale 
made at the suit of first mortgage creditors, on the allegation of 
collusion between the judgment debtor, the sheriff and the 
purchaser, can not be permitted to prove that the debtor was at 
the time deficient in mental capacity, and was therefore incapable 
of making a contract. Ib. 





JURIES AND JURORS. 


In a civil case in which the parties are entitled to a jury, if the 
jury has not been drawn in accordance with law, the verdict will 
be set aside on appeal, and the cause will be remanded to be tried 
de novo. Compton v. Legras, 259. 


JURISDICTION AND TRANSFER OF CAUSE. 


1. 


The act of Congress, approved March 2, 1867, which authorizes 
the transter of causes, under certain circumstances, from the State 
courts to the federal courts, can only be invoked by the plaintiff 
or defendant in the cause. It can not be invoked by an intervenor 
who voluntarily makes himself a party to the suit. Nor will the 
transfer be allowed if it be made for the first time by the plaintiff 
or defendant in the appellate court of the State. Such applications 
to transfer causes from one jurisdiction to another, should be made 
before the cause was tried in the court of the first instance. 
Williams, wife of Von Phul, v. Succession of Williams, 55. 


LAWS. 


The law whieh creates the office of parish attorney and authorizes 
the police juries to fix the salary and emoluments thereof, does not 
prohibit the police juries from making a contract for increased or 
extra compensation in particular cases. A contract with the parish 
attorney for extra compensation is therefore valid and binding 
upon the parish. Rills vy. Parish of Iberville, 146. 

The act of the Territory of Orleans of 1806, creating the office of 
crier to the courts and fixing the fees thereof, was 1epealed by 
the act of 1855, regulating costs and fees generally. An action 
can not therefore now be maintained to recover fees allowed a 
crier of a court under the act of 1806, because the act allowing 
such fees has been repealed. Hart v. New New Orleans, 290. 


3. The act creating the parish of Red River and attaching it to the 


Eleventh Judicial District became a law subsequent to the act 
creating the Eighteenth Judicial District, which prospectively 
ineluded the parish of Red River in that district. Held—That the 
subsequent act creating the parish of Red River and attaching it 
to the Eleventh Judicial District showed that the legislative 
intention was changed, and that the parish of Red River having 
been first prospectively attached to the Eighteenth Judicial 
District was afterwards attached to the Eleventh. 
Bryan v. Gillespie, 470. 
The act of the General Assembly creating the new parish of Red 
River and attaching it to another judicial district repealed the 
former act which rendered its territory subject to the jurisdiction 
of the Eighteenth Judicial District, and judgments rendered by 
the judge of this judicial district, after the passage of this act, 
are void for want of jurisdiction over the parish. 
Cushing v. Robinson, 495, 
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LEASE. 


1. 


In 1868 the city of New Orleans leased the Dryades Market to de- 
fendant for one year. In 1869, before the year had expired, the 
city annulled the contract and took possession of the market. 
Afterward the city brought suit on the notes given by the lessee 
for the market for one year. Held—That the city having annulled 
the contract before the expiration of the term of the lease, and 
having again taken possession of the market, she could not recover 
on the notes given by the lessee. 
City of New Orleans v. Moseal, 102. 


. The lessor has a right of pledge on the movables on the plantation 


leased to secure the payment of the rent, which it is not necessary 
to have recorded in order to give it a preference over the privilege 
allowed by law to the purchaser of supplies. 

Burnett v. Cleneay, 143. 
A stipulation in a contract of lease to collect wharfage for a given 
period of time, which reserves the right to the city to have it an- 
nulled if the other contracting party fails to comply with his obli- 
gations, is a law between the parties, and the failure to comply 
with his obligations, on the part of the other contracting party, 
gives the city the right to have the contract annulled by judicial 
proceedings. City of New Orleans v. Rigney, 285. 


. In an action against a surety on a lease, the burden falls on the 


defendant who specially pleads his discharge from liability by the 
action of the plaintiff, of establishing his special defense by a 
preponderance of proof. Bayley v. Jeneven, 288. 
In this case the evidence shows that plaintiff had several conver- 
sations with defendants, or some of them, in reference to the leas- 
ing of certain houses and tenements for a store on Canal street; 
that the parties intended to perfect their agreement about the 
lease by reducing it to writing. It was never reduced to writing, 
and the plaintiff now seeks to enforce it as a verbal lease. 

Held—That it being shown that it was the obvious intention 
of the parties to reduce the terms of the lease to writing b«-fore it 
was considered as complete, that the defendants, as lessees, could 
not be held on the plaintiff's showing a verbal lease merely. 

Wolf v. Mitchell, 433. 


. Alessor who has consented to a sub-lease by the lessee can not 


afterward hold the sub-tenant liable as a third person, and claim 
a lien and privilege on his property found on the premises to 
secure the rent due or to become due by the lessee. 

Freeland v. Hyllested, 450. 


. A person owning a house in the city of New Orleans situated 


within the limits of the district where the keeping of houses of 
prostitution are allowed by the city, ma; lease his house for that 
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purpose and recover the rent from the lessee. In such a case the 
lessee can not be permitted to plead the immorality of her own 
valling as a shield against the payment of the reut of the property 
which she has used. The decision in the case of Kathman v. 
Walters, 22 An., page 54, is overruled by this decision. 

Lyman v. Townsend, 625. 


LEVEES. 


The acts of the General Assembly of 1867 and 1868 providing for 
the construction and the maintaining of the levees on the Missis- 
sippi river in the State of Louisiana superseded the former laws 
imposing upon the riparian proprictors the burden of constructing 
such levees at their own cost, and the parishes were thereafter 
without the right or authority by ordinance of the police jury or 
otherwise, to bind the lands of any front proprietor for the con- 
struction of any levee on the bank of the river. 
Surgi v. Matthews, 613. 


MALICIOUS PROSECUTION. 


1. 


A person who causes the arrest and imprisonment of another, 
without showing probable cause for his conduct, is liable in 
damages, and the acquittal of the person arrested after a trial or 
un examination, is presumptive evidence of want of probable 
cause for the arrest. Letzler v. Huntington, 330. 


MANDAMUS. 


The writ of mandamus can not be invoked by a creditor of the 

State to compel the State Treasurer to make a certain distribution 
of funds, not yet in bis hands, as they may be received by him. 
State ex rel. Hillman v. Dubuclet, Treasurer, 16. 

An order of court directing the Treasurer to register and pay war- 

rants drawn on the State treasury in the order of registration, with 

funds thereatter received, is an abuse of the judicial power, and 
null and void. Ib. 

A mandamus will only lie in such a case to compel the Treasurer 

to pay demands on the treasury when the funds are in his hands. 
Ib. 

A judgment of « court making a writ of mandamus peremptory is 

a final judgment which can not be vacated or set aside by the 

judge a quo on a rule taken by the defendant in mandamus. Such 

judgment can only be annulled on appeal or by direct action of 

nullity. 

State ex rel. The Board of School Directors v. Conway, 132. 

A judge who has dismissed an appeal on the ground that the surety 


is not good, can not be compelled b. mandamus to send up the 
record. The proper remedy to prevent the judge from executing 
the judgment is by prohibition. 21 An. 113. 

State ex rel. Desutter v. Judge of the Fifth District Court, 316, 
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6. In a case where the Legislature has by law authorized the making 
of a contract to improve and clean out a navigable stream, and 
has made an appropriation therefor, the Auditor of Public Accounts 
is not authorized to issue certificates of indebtedness for such work 
or parts thereof, as may appear to have been done in conformity 
with the requirements of the act authorizing it. Section 187 of 
the Revised Statutes of 1870, which authorizes the Auditor to issue 
his certificates for all just indebtedness against the Staite, which is 
not provided for by law, does not apply to such a case, because its 
payment is provided tor by appropriation of bonds of the State. 
A mandamus will not therefore lie against the Auditor to compel 


him to give certificates of indebtedness in such a case. 
State ex rel. Alban v. Graham, 429. 


7. A mandamus will be granted from the Supreme Court directing 
the judge of the district court to grant an appeal from a judgment 
on a rule authorizing an execution to issue against executors for a 
certain amount, if it be shown that the rule was made absolute, 
and an execution issued thereon for a larger amount than the judg- 
ment creditor was authorized to demand of them. 
State ex rel. de Feriet v. Judge of the Second District Court, 596. 


METROPOLITAN POLICE. 

1. Certificates of indebtedness or police warrants issued by the Board 
of Metropolitan Police are not bills of credit within the meaning 
of section ten of article one of the Constitution of the United 
States. The statute of twenty-seventh of February, 1869, making 
such warrauts receivable for taxes due the city does not violate 
this provision of the Constitution, and is not, therefore, void on 
that account. City of New Orleans v. Mount, 37. 


MARRIED WOMEN. 
1. A married woman may, with the consent of her husband, be 
appointed dative testamentary executrix. 
Succession of Cordeviolle, 47. 
2. Article 1664 of the Civil Code, which allows a married women to 
accept the testamentary executorship, with the consent of her 
husband, confers the same power on the judge to appoint a 
married woman dative testamentary executrix, on her receiving 
the consent of her husband. Ib. 
3. The authorization by the judge of a married woman to borrow 
money and mortgage her separate property therefor, under the 
provisions of the act of fifteenth of March, 1855, must be given 
before the debt is contracted or the mortgage is given. 
Falconer, v. Stapleton, 89. 
4. Ina suit against a married woman, the plaintiff must show affirm- 
atively, before he can recover, that the debt inured to the separate 











INDEX. 679 


MARRIED WOMEN—Continued. 





advantage of the wife. This must be shown whether the wife be 
separate in property from her husband or not. 
Urquhart v. Thomas, 95. 
If it be iene that a running account exists between the drawer 
of a dratt and her commission merchant, then and in such case the 
drawer is entitled to notice of the dishonor and non-payment by 
the drawee, and if such notice be not given, then the drawer is 
not bound to the payee or bolder of the bill, although it should be 
shown that the drawer had no tunds in the hands of the drawee at 
the time it was drawn. Ib. 
Where a married woman appears in court as plaintiff without the 
authorization of her husband, the presumption is that the husband 
has refused, and the judge may authorize her without it being 
shown that the husband was absent or refused. 
Jemison v. Barrow, 171. 
A third person who discloses no interest in a suit to annul a sale, 
on the ground that the vendor has not complied with its terms 
and conditions, can not be permitted to intervene in the suit. 
Ib. 
By the provision of the charter of the Citizens’ Bank of Louisiana 
a married woman may become a subscriber to the capital stock of 
the bank, and bind herself or her property conjointly with her 
husband, or in solido, cede, mortgage and hy pothecate her property 
to the bank, the same as if she were a femme sole. 
Wells v. The Citizens’ Bank, 273. 
A suit is instituted by the wife to annul a sale of her property 
mortgaged to the bank under this charter, on the allegation that 
the loan from the bank inured to the benefit of the husband. 
Held—That under the provisions of the charter the wife as a sub- 
scriber to the capital stock of the bank was authorized to mortgage 
and hypotheeate her separate property to the bank, and that a 
sale regularly made to enforce the mortgage rights upon her 
property thus mortgaged was not null because the bank had not 
shown that the loan inured to her separate benefit. Ib. 
A married woman is not bound either jointly or in solido with her 
husband for medical services rendered during her illness. 
Choppin v. Harmon, 327 
Rent due for the use of a plantation can not be recovered from a 
married woman, unless it be shown that she rented the place, or 
authorized some one else to rent it for her; nor will an attachment 
lie against her property to compel the payment of the rent. 
Gieneres v. Fluker, 329. 
A married woman whose husband is still living is prohibited from 


contracting a second marriage with another man, and if the man 
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MARRIED WOMEN—Continued. 
who contracts the second marriage with her has knowledge of the 
first marriage and that the first husband is still alive, then the 
second marriage is a nullity, and the children born of such mar- 
riage are illegitimate and can not inherit from either party. 

Succession of Virgin, 485. 

13. A married woman who resides in Texas may prosecute an appeal 
from a judgment rendered against her in the courts of Louisiana, 
and the prosecution of the appeal includes the right on her part to 
give an appeal bond. Succession of Bailey, 486. 


MORTGAGES. 

1. Legal or tacit mortgages allowed by law are inoperative against 
third persons unless they have been recorded in the manner pro- 
vided by law. Constitution, article 123, act No. 95 of 1869; 22 
An. 278. Article 123 of the Constitution, and the act No. 95 of 
1869 to enforce it, do not impair the obligations of contracts. 
These provisions of the Constitution and the laws of the State on 
the subject are not therefore in conflict with section ten of article 
one of the Constitution of the United States. 

Succession of Nelson, 25. 

2. The statement in an act of sale of real estate that a certain judi- 
cial mortgage ‘still stands against the property,” does not create 
a personal obligation on the purchaser to pay it. In such a case 
the judicial mortgage creditor must resort to the hypothecary 
action to enforce payment. Massey v. Finch, 28. 

3. A mortgage retained in favor of the vendor in an act of sale of 
real estate must be recorded in the book of conventional mortgages 
to have effect against third persons. If it be only recorded in the 
book of conveyances, then subsequent mortgages, which have been 
regularly recorded in the proper book, will take rank over it in 
the distribution of the proceeds of the sale of the property mort- 
gaged. Verges v. Prejean, 78. 

4. In this case the judgment creditors of the wife sought to enforce 
payment by a seizure and sale of her property. The husband 
brought suit by intervention, and alleged that the property under 
seizure was encumbered by a tacit mortgage in favor of his former 
wife and her heirs, to whom he was tutor; that during the former 
mairiage he was the owner of the property seized; that he had 
received forty thousand doilars from his former wife of her indi- 
vidual funds, and had applied them to his own use for which he ; 
had never accounted, and the tacit mortgage attached to his prop- 
erty now under seizure. He further alleged his utter insolvency 
and asked that the proceeds of the sale of the property be paid to 
him as the tutor of his minor children by a former marriage, as 
their tacit mortgage on the property seized was superior to that of 
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the suing creditors. Held—That the tutor in order to pay a debt 
due by himself to his minor children (he being insolvent) could not 
be allowed to receive the proceeds of the sale of property subject 
to a tacit mortgage, to secure said debt. 
Richardson v. Barrow, 135. 

A mortgage given by an heir on his interest in his mother’s estate 
to secure a debt of his father’s to a third person (unless it is so 
expressed), is not a relinquishment of his legal mortgage on the 
property of his father, for debts due him by his father as tutor. 
And in case the father’s property is-sold by his creditor, the heir’s 
preference to the proceeds of the sale, as a prior and preferred 
mortgage creditor, can not be de‘eated on the ground of relinquish- 
ment of his mortgage rights by going security for his father. 

Newell v. Buckner, 185. 
The reeerding of an abstract of an inventory of a deceased wife 
of a man named, fixes the presumption of the existence of minors 
whose rights are preserved by the recording of the abstract, and 
the recording of such an abstract is sufficient notice to third per- 
sons of the existence of a tacit mortgage, resting upon the prop- 
erty of survivor in favor of the minors. Donnell v. Gant, 189. 
In a contest between mortgage creditors over the proceeds realized 
from the sale of mortgaged property, the mortgage creditor hold- 
ing the superior mortgage is entitled to be first paid, whether the 
obligation for which his mortgage was given matured or not. 

Ledoux v. Morgan, 249. 


. The assumption of a mortgage by a purchaser of the property and 


the payment of the interest as it becomes due interrupts prescrip- 
tion as to the mortgage creditor, and the rank and vitality of the 
mortgage is preserved. The execution of a second mortgage on a 
different piece of property to secure a debt already secured by a 
mortgage on other property does not ipso facto novate the first 
mortgage. Levy v. Police Jury of Pointe Coupee, 292. 
A judicial mortgage creditor of inferior rank to that of a conven- 
tional mortgage creditor may proceed by rule against the latter to 
show cause why his conventional mortgage should not be erased, 
without proceeding by direct action to set aside the conventional 
mortgage, and the conventional mortgage creditor must plead to 
the rule, and not except to the judicial mortgage creditor proceed - 
ing in that form to get rid of the mortgage. 

Merrick v. McCausland, 256. 
The act of 1870, which makes the respective parishes defray the 
expenses of recording the abstracts of minor’s mortgages, does 
not impair the obligations of a contract, and is not therefore void 
on that account. Southworth v. New Orleans, 312. 

44 
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10. 


The expenses of making and registering these abstracts are not 
debts of individuals, but they are charges imposed by law without 
the consent of the parties, and the General Assembly is competent 


to declare that such expenses shall be defrayed by the parishes. 
Ib. 


. The city of New Orleans being the parish of Orleans, comes 


technically under the act of 1870, which imposes these burdens on 
the respective parishes. The recorder is only entitled to charge 
for one registry of each abstract, although it may contain several 
mortgages, and not being required by law to give a certificate, he 
can not charge for it. Ib. 


. The acts of the General Assembly of Louisiana providing for the 


liquidation and settlement of the Consolidated Association of the 
Planters of Louisiana, under the management of the board of 
directors, who are authorized to do every thing necessary to effect 
the liquidation, must be held as authorizing them to stand in 
judgment. 

Consolidated Association of the Planters of Louisiana v. Mason, 518. 


. A mortgage given on a tract or body of land is sufficiently deserip- 


tive if it is reasonably accurate and full in itself so as to inform 
the public what property is covered by it without stating the 
township, range and section in which it lies. Ib. 


. A third person who has purchased property which is incumbered 


by a mortgage which does not contain the pact de non alienando 
while proceedings are pending by the mortgagee to enforce it, and 
is in possession under a title translative of property, can only be 
evicted by the mortgage creditor by an hypothecary action. C. 
P. art. 69, Taylor v. Pipes, 551. 

Property thus situated can not be seized under proceedings to 


enforce the mortgage until it has been declared subject to the 


mortgage by an hypothecary action; and if it has been seized, an 
injunction will legally issue to protect the third possessor in the 
enjoyment of his property. Ib. 


3. Mortgage creditors who appear as third opponents to claim the 


proceeds of the sale of the property under another mortgage can 
not be allowed to question the authority of the agent who gave 
the mortgage under which it was sold, for the reason that a party 
can not attack the validity of a sale and at the same time claim to 
be paid out of the proceeds. Theurer v. Knorr, 597. 


NEW ORLEANS. 


1. 


The municipal government set up by the military authority of the 
United States for the city of New Orleans, which continued from 
1862 to 1866, and administered the affairs of the city by officers 
appointed by the military authority, was not the government of a 
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conqueror. The doctrine in relation to contracts made by an occu- 
pying conquerer in reference to property of the conquered, from 
which he is afterward expelled, or which he is required by treaty 
to give up, has no application to contracts made by such municipal 
officers. Prather v. City of New Orleans, 41. 

2. A contract made by the city, under the authority of an ordinance 
of the Common Council, whereby the steam ferry privileges were 
sold to a third person for a given period of time, was therefore 
binding and obligatory upon the city, even though the officers in 
possession of the city government at the time the contract was 
made, were superseded by officers appo'nted or elected by the city 
herself before the term of the contract had expired. Ib. 
In this case it was held, that inasmuch as the city government that 
succeeded the one by which the steam ferry privileges had been 
given, had repealed the ordinances of the former council which 
authorized the contract, and had taken the contracts for the steam 
ferry privileges away trom the contractor and given them to 
another person, the first contractor was entitled to recover from 
the city the damages which the violation of his contract had 
caused him. Ib. 
The city of New Orleans having acquired the Waterworks by pur- 
chase from the Merchants’ Bank, under a provision of the charter 
of the bank, has now full coutrol of the hydrants iv the streets; 
and as she has full control of the streets as public highways, she 
may manage the distribution and disposition of the water that 
flows through the hydrants and thoroughfares in such a way as to 
be of the greatest advantage to the inhabitants of the city. 

McKnight v. City of New Orleans, 412. 

5. A person who has heretofore had the exclusive privilege from the 
city of using water from the hydrants for the purpose of sprinkling 
the streets, can not complain if this privilege has been (in a regu- 
lar way) taken from him and given to another who paid more for 
the water than he had paid, because it is within the power 
of the city, through her administrators, to withhold altogether, 
and from all persons, the use of water from the hydrauts for the 
purposes of street sprinkling. An action in damages will not, 
therefore, lie in favor of such person who has lost the occupation 
of street sprinkling by the city conferring it upon another. Jb, 

SEE CORPORATIONS. 


NOTARY PUBLIC. 

1. The fact that a person is a notary public does not of itself entitle 
him to the custody or control of the records of a deceased notary. 
Such person is not, therefore, entitled to an appeal from an order 
of the judge a quo, directing him tu deliver the records of the de 
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NOTARY PUBLIC—Continued 
ceased notary to the proper officer designated by law to receive 
them. An oath of such notary that he has an interest in retaining 
possession of the records of the deceased notary above five hun- 
dred dollars is not suflicient of itself to vest the appellate court 
with jurisdiction of the appeal. 


State ex rel. Hero v. Laresche, 148. 
OBLIGATIONS. 


1. An obligation given by a commercial firm to a third party, ac- 
knowledging an indebtedness, on account of land speculatious 
between the parties, conditioned that it is to be paid out of the 
proceeds of the lands when sold, is suspensive in its character, 
and can not be enforced until the lands have been sold. 

Breaux v. Lauve, 179. 

2. Asuit for partition may, however, be entertained to divide the 
lands in kind, among the different claimants, and if a judicial sale 
is necessary to effect a partition, then, and in that case, the sus- 
pensive obligation may be enforced against the proceeds of the 
sale. Ib. 

OFFICE AND OFFICERS. 

1. A commission issued by the Governor appointing a person to an 
office not vacant, is an absolute nullity and confers no title what- 
ever in the appointee to the office. 

State ex rel. Robinson, District Atlorney, and Edmondson v. 

McNeely, 19. 

The Governor has no power under the Constitution to destitute a 
constitutional officer of his office. Such offices can only be vacated 
in the manner pointed out by the Constitution and the laws. Jb. 
The commission of a tax collector who has not been confirmed by 
the Senate within the time prescribed, expires on the third Mon- 
day after the meeting of the next General Assembly, and the office 
becomes vacant, and such person so appointed, but who has not 
been confirmed, can not thereafter maintain a suit under the In- 
trusion act against another person who has been appointed by the 
Governor to fill the vacany. Nor can such person whose oflice has 
become vacant by the non-action of the Senate maintain a man- 
damus against the Auditor of Public Accounts to compel him to 
warrant in favor of such defunct officer for an advance allowed 
by law to the Assessor, because the office which he holds is vacant 
as to him, and he has no right to the advance allowed the lawful 
otficer. State ex rel. George v. Board of Assessors, 410. 

4. The suspension by the Governor of the Secretary of State from 
oftice did not create a vacancy in the office of Secretary of State, 
and the Governor is without the power to appoint a Secretary of 
State unless a vacancy has vecurred in the office, aud theu only ad 
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interim, as provided by the constitution. In case the Governor 
has appointed a person to take charge of the office during the sus- 
pension of the Secretary of State, such person so appointed is 
vnly clothed with ministerial duties, and the appointment of an 
Assistant Secretary of State by such person is absolutely void, 
because the power of appointing an Assistant Secretary of State 
is conferred upon the Secretary of State alone, and is not a minis- 
terial act. State er rel. Wittgenstein v. Herron, 432. 

5. To maintain the plea of res judicata the cause of action must be 
the same. In this case the relator brought suit for the office of 
Secretary of State, on the alleged ground that the act of suspen- 
sion by the Governor was unconstitutional and void. Judgment 
was rendered in favor of the defendant on that plea. Relator 
utterward brought this suit for the same office, on the allegation 
that the non-action of the Legislature on the suspension restored 
him to the office. To this suit defendant urged that the first judg- 
ment was res judicata. Held—That the cause of action not being 
the same in the two suits the plea of res judicata could not be sus- 
tained. State ex rel. Bovee v. Herron, 594. 
A public officer, such as the Secretary of State, who has been sus- 
pended from his functions by the Governor is entitled to resume 
his office immediately after the adjournment of the next General 
Assembly, provided no action has been taken on the suspension 
during the session, and his exclusion thereafter is an active, arbi- 
trary violation of his legal and constitutional rights as such. Th. 

OVERSEER. 

1, An overseer of a sugar plantation who has contracted with the 
planter to oversee the place for so much on each hogshead of sugar 
made on the place during the year as his wages or salary,and who 
has been turned off before his term of service expired, must wait 
until the year is out, or until it can be ascertained with legal 
certainty the number of hogsheads of sugar that was made during 
the year. In case judgment has been given before the year is out 
for the portion of the time which the overseer served, on a caleu- 
lation made as to the quantity of hogsheads assumed to be made 
in the year, and an appeal is taken therefrom, then and in such 
case the cause will be remanded to the court @ qua, with instruc- 
tions to ascertain the number of hogsheads made, and give judg- 
ment for so much per hogshead on the quantity actually made. 

Weodward v. Gross, 109. 
A claim for overseer’s wages is prescribed by three years. A 
contract by which one person assumes to act as mandatary for 
another is from its nature gratuitous, and if the contract stipulates 
no compensation then the mandatary can not recover. R. C. C, 
2991, Wells v. Hawley, 270, 
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3. An overseer who has contracted with a planter by the year and 
has been discharged by the purchaser of the plantation, under a 
mortgage, before the year is out, can not hold such purchaser 
liable for the wages due him after the date of the sale. In sucha 
‘ase the mortgage is superior to the overseer’s privilege which has 
been acquired after the mortgage was given. 

Daspit v. Verret, 231. 

PARISH COURT. 

1. The parish court has no jurisdiction in a contest between two 
successions, where one claims an amount of money from the other 
above five hundred dollars. Bynum v. Bynum, 127. 
The parish court is without jurisdiction ratione materia to grant 
an injunction to stay the sale of property where a succession is 
defendant in the suit, and the amount involved is above five 
hundred dollars. Mayer v. Dayries, 206. 
The parish court is without jurisdiction ratione materia to enter- 
tain an injunction suit to annul a judgment of another court. It 
is also without jurisdiction to entertain such injunction suit where 
the amount involved is above five hundred dollars. 

Woolfolk v. Woolfolk, 283. 
The principal object of this action being to annul the plaintiff's 
own title to a plantation, the value of which exceeded the sum of 
tive hundred dollars. Held—That the parish court was without 
jurisdiction ratione materia, to entertain the suit. 
Fellers vy. Brown, 300. 
The written authorization of the husband to his wife to prosecute 
the suit isin time, if it is filed betore the trial of the exception, 
that she is not authorized. The settlemeut of a tutor’s account is 
purely a probate matter, and the parish court has jurisdiction of 
all such cases without reference to the amount involved. 
Salvant v. Salvant, 316 
The parish court is without jurisdiction, retione materiv, to pass 
upon a claim against an estate for supplies furnished, where the 
amount claimed is above five huudred dollars. 
Succession of Bernard, 402. 
PARTNESHIP. 

1. A commercial partnership, although dissolved, still exists for the 
purposes of liquidation, and the partitioning ot the gains, and the 
partners may be sued before the court of its domicile for such 
purposes, and they may be brought before the court by attachment 
if they be non residents. Lobdell v. Bushnell, 295. 

A suit for the settlement of a partnership which has been dissolved 
can not be maintained by one of the partners if the other partuer 
shows that a settlement of the partnership has been maie. 

Wells v. Erstein, 317. 
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3. A promise to pay the debt of another must be in writing. Two 
partners engaged in the plan:ing business, are both bound to the 
merchant: who furnishes them with supplies to make the erop for 
one half their cost. Hill v. Ober, Atwater & Co., 325. 
One partner of a commercial firm can not maintain an action 
against another partner for a specific sum of money alleged to be 
due on account of partnership transactions. The remedy in such 
a case is to sue for a liquidation of the partnership. 13 An. 576; 
21 An. 582; 22 An. 429. Stanton v. Buekner, 391. 


PARTITION. 

1. Under the act of 1869, minor’s property held in common may be 
sold for the purpose of effecting a partition at private sale, if any 
of the heirs having an interest desire it to be made in that form, 
by complying with the formalities prescribed by the statute in 
such ease. Article 341 and 1336 of the Revised Civil Code which 
provide that the sale of minor’s property must be made at public 
auction, is not in contlict with nor irreconcilable with the act of 
1869 on the same subject, and those articles of the Code do not, 
therefore, repeal by implication the act of 186. 

Durand v. Dubuelet, 155. 
A private sale of minor’s property made in pursuance of the forms 
and requirements of the act of 1869 is, therefore, valid and binding 
upon the minor. Tb. 
A final judgment of the parish court decreeing a partition and 
ordering the heirs to be put in possession of the estate, can not 
be treated as an absolute nullity, nor can it be attacked collaterally. 
Fowler v. Succession of Gordon, 270. 
Where the executor has filed his final account and has been dis- 
charged, and the heirs have been put in possession, the creditors 
of the estate are entitled to recover from each heir his virile share 
ot the debt of his ancestor, and each one of the heirs may be made 
parties to such a suit. Ib. 
In this case the tutor caused a partition to be made among the 
heirs under an order of court, and took the receipt of the agent of 
the deceased for the minor’s interest in a commercial partnership 
as a final settlement thereof. A succeeding tutor to the minor 
bronght suit for a settlement of the partnership, alleging that the 
settlement with the tutrix was only provisional. There was no 
judgment homologating the first partition with the tutrix. Held— 
That the plea of res judicata was not good, as there was no judg- 
ment homologating the partition, and that the plaintift therefore 
had the right to show that the settlement was not complete, or 
that it was erroneous. Russ vy. Woodham, 427. 
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PAYMENT. 
1. Payments which have been made on a debt, which at the time of 


payment are imputed by both parties to the interest due, can not 
afterward be recovered back nor imputed to the capital on the 
ground that the interest due was usurious. 

Johnson v. Phillips, 156. 
Prescription may be pleaded at any stage of the proceedings, even 
on the appeal, but it must be pleaded expressly and specially 


- before final judgment. Ib. 


Tn this case plaintiff took defendants’ note in settlement of a debt, 
and with the knowledge of defendants placed it in the hands of a 
third party, to whom payment was afterward made. Plaintiff now 
seeks to enforce payment against the maker on the ground that 
the third holder was not authorized to receive payment. Held— 
That the loss must fall upon the plaintiff, because it was through 
his fault that the defendants were enabled to make the payment 
to the third party. Baker v. Kinsworthy, 464. 


PETITORY AND POSSESSORY ACTION. 
I. 


In a possessory action to recover possession of real estate, the 
plaintiff must show that he was in the peaceable possession of the 
property at the time the suit was brought, and that he has been 
disturbed in his possession by the illegal acts of the defendant. 

Deuchatell v. Robinson, 176. 
Where the heirs of a deceased person seek by petitory action to 
recover real estate from the owners who have acquired title thereto 
ata judicial sale to enforce the payment of taxes due by said 
property, the burden falls upon the heirs of showing that the pro- 
ceedings to enforce the payment of the taxes assessed on the lands 
were irregular and illegal. If in such an action the record dis- 
closes that the requirements of the law have been complied with 
in making the sale, then, and in such case the title will be declared 
good and valid, and the petitory action by the heirs will be 
dismissed. Clay v. O' Brien, 232. 
In seizing real estate under execution, the sheriff must take actual 
corporeal possession of the property seized, otherwise a petitory 
action to recover the same, can not be maintained by the pur- 
chaser at sheriff’s sale. 22 An. 207; 23 An. 512. 


Corse v. Stafford, 262. 


PLEADINGS. 
1. The exception that the petition discloses no cause of action, 





admits for the purposes of its trial, that the allegations in the 
petition are true, and if the allegations disclose a cause of action 
the exception will be overruled. Cavalier vy. Police Jury, 272. 

SEE PRACTICE. 
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POLICE JURY. 


1. 


2. 


As a general rule a parish can not, through its police jury or 
otherwise, contract a debt or incur an obligation binding upon it 
without at the same time providing the means of paying such 
debt; but if the parish is involved in heavy litigations, the police 
jury have the right to contract with experienced attorneys, in 
addition to their regularly paid attorney, to aid in the defense of 
such suits, and the parish is legally bound for the payment of their 
fees. Talbott v. Parish of Iberville, 135. 

Parish warrants which have been issued by the police jury without 
the authority of law impose no legal obligation or debt upon the 
parish. Edwards v. Parish of Bossier, 457. 


PRACTICE. 


1. 


A plaintiff who brings suit in his own name as agent is bound to 
disclose the name and residence of his principal. ‘The fact that a 
defendant has signed a release bond as security in an attachment 
suit wherein the plaintiff appeared as agent without disclosing the 
name of his principal, does not estop him from excepting to the 
action, on the ground that the plaintiff, as agent, failed to disclose 
the name of his princijal. Wéillard v. Lugenbuhl and Eerot, 18. 

The defense to an action brought in the courts of this State, to 
enforce a judgment rendered in the State of New York, that the 
New York judgment was absolutely void for want of citation, 
must be pleaded specially so as to put the plaintiff upon his guard. 
If in such a suit a form of citation is shown in the record of the 
judgment in New York, then the presumption will be, under the 
provisions of section | of article 4 of the Constitution of the 
United States, ‘‘ giving full faith and credit in each State, to the 
judicial proceedings of every other State,” that such citation was 
made in conformity with the laws of New York, and is not there- 
fore void for want of citation. Graydon v. Justus, 222. 

The affidavit of a defendant that he is sick and unable to attend 
court as a witness on the day of trial, is not good cause for a 
continuance of the ease, if it be admitted by the opposite party 
that he would, as a witness, if present, swear to what he had set 
forth in the affidavit. C. P. 466. Pruyn vy. Gibbens, 231. 

A motion to set default aside on the ground that the wife was not 
legally authorized to sue will not be maintained, if it appears from 
the record that the husband joined his wife as co-pliintiit; nor is 
a peremptory exception that the notes sued upon belonged to the 
community, a good defense to the action brought by the wife to 
recover thereon, if in this action the husband has joined the wife 
in the suit as co-plaintiff. Evans v. De I’ Isle, 248. 

A dismissal, on motion of the defendant, of the main action 
necessarily carries with it the dismissal of the intervention filed in 
the case. Walmsley v. Whitfield, 258. 

45 
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6. The decision of the judge a quo on a motion to set aside an appeal 


10. 


3. 


on the ground that the surety on the bond is not good, will be 
reviewed on the application to the Supreme Court for a writ of 
prohibition, and if the surety is found to be good, the order of the 
judge a quo dismissing the appeal will be sct aside, and the writ 
of prohibition will issue. 

State ex rel. Lynne v. Judye of the Seventh District Court, 328. 
When mortgaged property has been sold under judicial proceed- 
ings for the benefit of the senior mortgage creditor, the purchaser 
may proceed by rule to have the posterior and junior mortgages 
eanceled. MeNeil v. Hauck, 322. 
The Supreme Court will not revise a judgment of the lower court 
rendered on a rule to dismiss an appeal on the ground that the 
sureties are not good, if the evidence taken on the trial of the 
rule in the lower court is not legally before the appellate court. 

Generes v. Fluker, 329. 
The general denial admits the capacity of the plaintiff. A stock- 
holder in an insurance company can not be heard to urge as a 
defense to a suit brought against him on his stock note, by the 
creditors through their representative that the charter has been 
illegally changed, because no act en the part of the stockholders 
can defeat the rights of the creditors of the corporation. 

Peychaud v. Lane, 404. 
In conducting a case before the district court the judge is neces- 
sarily invested with a large discretion iu the matter of granting a 
continuance, and if the appellant fails to advise the appellate 
court by bilis of exceptions of the errors of the judge in retusing 
i continuance, then and in such case the Supreme Court will 
maintain the ruling of the judge a quo retusing it. 

Powell v. Jenkins, 444. 
An exception to the capacity ot the plaintiff to stand in judgment 
should not be permitted to be filed after the general issue has been 
pleaded, because the general issue admits the capacity of the 
plaintiff. 21 An. 188. Houston v. Childers, 472. 
Property of a succession under administration can not be seized 
and sold under a judgment against the deceased owner. A sale 
of property or lands thus situated under a writ of fieri facias 
issued from the district court is an absolute nullity, and the pur- 
chaser is responsible to the succession for rents from the date of 
the notice of seizure, but the claim for rent is prescribed by three 
years. Ib. 
A proceeding by rule against an administratrix requiring her to 
show cause why she should not be dismissed from office for gross 
neglect of duty, and why judgment should not be rendered against 
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her and her sureties in solido tor the amount claimed in the rule is 
irregular, and a judgment rendered thereon dismissing her from 


ottice will be annulled on appeal. 4 
King v. Succession of Trigg, 517. 
PRESCRIPTION. 
1. By the act of Congress of June 11, 1864, the prescription of actions 


D. 


was suspended between citizens of the adhering States and those 
of the so-called Confederate States. A claim held by a resident 
of the State of New York, an adhering State, against a citizen of 
Louisiana, a seceding State, was not therefore affected by the 
prescription enacted by the latter State during the time of such 
suspension. But in computing the time in which such obligations 
or claims are prescribed, the time during which t! e war continued 
must be deducted from the estimate, and the remainder must alone 
be counted. Auchincloss v. Frois, 31. 
The plea of prescription of one, two and three years is untenable 
against an action for rent. An action for the recovery of rent is 
only prescribed by three years. C. C. 3538. 

City of New Orleans vy. O'Connor, 73. 
The action for a separation of patrimony is prescribed by the 
lapse of three mouths. Levi v. Corkern, 127. 
The act of Congress of June, 1264, which suspended the prescrip- 
‘ion of actions in cases where the creditor resided within the limits 
of the adhering States and the debtor resided within the limits of 
the insurrectionary States, during the late war, does not apply to 
cases where the creditor and debtor both resided within the limits 
of the insurrectionary States. Miltenberger v. Witherow, 133. 
Prescription once acquired in favor of an estate can not be waived 
by an acknowledgment of the claim by the administrator. Jb. 
A judgment in favor of a tutor of minors is preseribed by the 
lapse of ten years from its rendition, if it has not been revived in 
the manner pointed out by law. Session Acts of 1853, page 250, 
23 An. 587. Wade v. Caspari, 211. 
A title to real estate is acquired by thirty years’ peaceable and un- 
interrupted possession as owner. In a suit for the recovery of real 
estate on the ground that the title of the possessor is simulated, 
the plaintiff can not be pe: mitted to treat the title of defendant as 
a pure simulation, and at the same time urge the sale as real, for 
the purpose of defeating the plea of prescription. 

MeLean v. Keegan, 240. 

An action by judgment creditors to annul a mortgage given by the 
judgment debtor on the ground that it is frandulent and was given 
by the judgment debtor in fraud of their rights, is prescribed by 
one year. Revised Civil Code 1978, Brewer v. Kelly, 246. 
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9. A purchaser of real property can not maintain an action to annul 
the sale on the ground that his vendor’s title is affected with a 
relatiye nullity. Cannon v. Female Orphan Society, 452. 

10 The uninterrupted possession of real estate for thirty years vests an 


absolute title in the possessor without the possession being in good 
faith. Ib. 





11. When a person not a party to a promissory note puts his name 
upon the back of it he binds himself as surety, and as surety he is 
bound in solide to the holder. Citation s-rved upon one of several 
obligors in solido interrupts the current of prescription as to all the 
obligors. The plea of prescription ean not, therefore, be main- 
tained by one obligor in solido if service of citation has been made 
upon another obligor in solido before prescription has been 
acquired. Rogers v. Gibbs, 467. 

12. The action by a creditor to annul a judgment of the wife against 
her husband, on the ground that it was obtained through fraud 
and collusion, is prescribed by one year. C.C. 1994. The same 
prescription applies te the attack in the sale to the wife made 
under the judgment for fraud or collusion. 

Powell v. O' Neil, 522. 

13. The act of Congress of June 11, 1864, suspending the prescription 
of actions in the insurrectionary States has no retrospective effect, 
and only suspends the prescription of such actions from the date 
ot its passage during the time the defendant was beyond the reach 
of legal process. In this case it is shown that legal process could 
have been had against the defendant from and after the month of 
August, 1065. Held—That the plaintiff could, under this law of 
Congress, only claim a suspension of prescription trom the 
eleventh day of June, 1864, until the month of August, 1865, 
which time, when dedueted trom the time which intervened from 
the maturity of the obligation to the bringing of the suit, was 
sufficient to defeat the plea of prescription. 





Harrison v. Succession of Adger, 564. 
14. The plea of prescription can not be filed or heard in the Supreme 
Court in a case where an appeal has been taken from an order of 
seizure and sale. The remedy in such a case is by injunction. 
Dufossat v. Laizer, 618. 





PRIVILEGE. 

1. An overseer on a plantation has a preference over the furnisher of 

supplies on the proceeds of the crop for the payment of his wages. 
Bouligny v. Lacour, 76. 

2. A confession of judgment by a defendant who is domiciled in a | 

different parish from that in which the judgment is rendered, is an 

absolute nullity as against privileged creditors, 23 An. 255, aud 
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the privileged creditors have such an interest as will authorize 
them to urge the absolute nullity of such a judgment whenever 
and wherever it is sought to be enforced against property upon 
which they have privilege. Bush v. Chapman, 277. 
A judgment creditor who acquires a preference on the property of 
his debtor by seizure is not entitled to proceed to the sale after the 
debtor has obtained a respite by the consent of a majority of his 
creditors. Huppenbauer v. Durlin, 359. 
Only creditors who have a privilege on the property of the debtor 
before, and at the time the respite is granted, can proceed to sell 
under article 3095 of the Revised Civil Code after the respite is 
granted. A creditor, therefore, who has a privilege or preference 
on the property of his debtor, resulting from a seizure alone, is not 
permitted to proceed to the sale in violation of the respite. Jb. 
The builder’s lieu and privilege allowed by law on the building 
erected by the contracter only dates and takes rank from the day 
it is recorded in the office of the Recorder of Mortgages. The 
recording of a detailed statement of the amount due, attested 
under the oath of the builder, only gives him a privilege on the 
building from and after it is recorded. It does not date back to 
the time of the contract for the erection of the building. Other 
mortgages or privileges of prior date of record will therefore take 
precedence over such a privilege in the distribution among the 
creditors of the proceeds of the sale of the property. 

Marmillon v. Archinard, 610. 


PROHIBITION. 


1, 


After an appeal has been granted, the court @ qua is without juris- 
diction to pass upon the question whether the appeal is a nullity 
or not, and any order made by the lower court in the case until the 
Supreme Court has passed upon the appeal is void, and a writ of 
prohibition will issue in such a case from the Supreme Court 
restraining the judge a quo from proceeding in the case until the 
appeal is passed upon. 

State ex rel. Dubuclet, Treasurer, v. The Judge of the Eighth 

District Court, 600. 


PUBLIC LANDS. 


1. 


A patent that has been issued by the Governor of Louisiana 
through error, for public lands within the State, can not be made 
the basis of an action of slander of title against the owner, who 
holds the same land under an entry previously made at the land 
office of the United States. Havard v. Atkins, 511. 


RES JUDICATA. 


Isolated expressions used by a court in giving reasons for its judg- 
ment can not control the force and effect of a formal decree. A 
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decree which pronounces a document claimed to be a codicil toa 
last’ will and testament a forgery, can not therefore be controlled, 
limited or qualified by expressions used by the court in giving its 
reasons for the judgment. The plea of res judicata will be main- 
tained where the suit is between the same parties and is founded 
on the same cause of action. Succession of Me Donogh, 33. 
Plaintiff, a forced heir, brought suit to reduce a donation to her 
stepmother, made in the last will of her deceased father, which 
gave to her stepmother the personal property of his estate in fee 
simple, and the usufruct of his real estate during her widowhood. 
The stepmother obtained a final jud: ment dismissing the opposi- 
tion to her account as executrix, and approving the donation. 
Held—That the stepmother might plead this judgment as res judi- 
cata against the claim of the heirs, although it had been rendered 
on opposition to her account as executrix. 
Bodechtel v. Frelinghuysen, 104. 

A judgment declaring a sale of property under execution a nuility, 
is not res judicata as to the purchaser who was uot a party to the 
suit. The purchaser is therefore legally entitled to the rents of 
such property until his title is declared null and void by judicial 
proceedings to which he is a party. Peters v. Spitzfaden, 111. 
A judgment which recognizes one persou as an heir to an estate, 
and reserves the rights of all other persons to show their heirship 
in a legal way, can not be pleaded as res judicata against other 
persons who afterward claim to be heirs. The fact that such a 
judgment has been appealed from, and the appeal has afterward 
been abandoned, does not conclude other ‘persons from asserting 
their heirship judicially. Succession of Taylor, 326. 
A judgment between the same parties on the same cause of action 
is only res judicata as to the questions actually passed upon in the 
first judgment. So that questions urged in the first judgment and 
not passed upon by the court, may become the basis of another 
suit without being defeated by the plea of res judicata. 

De St. Romes v. Carondelet Canal and Navigation Company, 331. 
A continuous resistance to the enforcement of a judgment inter- 
rupts prescription from running against the action of nullity. C. 
P, 612. Ib. 
In this action to recover on a judgment rendered in the city of 
New York, the defendant set up a reconventional demand, to 
which the plaintiff urged the plea of res judicata, the same defense 
having been pleaded before the New York court. The evidence 
offered, and the law of New York in reference to the judgment 
showed that the reconventional demand set up here was not betore 
the court of New York, and was not passed upon in the rendition 
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of the judgment. Held that if the reconventional demand set up 
here was not passed upon by the court in New York, it was not 
res judicata there, and could not be so here. 

Glass v. Wheeliss, 397. 
In this case property was seized and sold by the sheriff under 
execution. The purchaser obtained a judgment on monition ap- 
proving the sale. The defendant brings this action to annul the 
sale on the ground of want of authority in the sheriff to sell, and 
that there was no sufficient description of the land adjudicated. 
The purchaser pleaded the judgment in monition as res judicata 
and a bar to the action. Held—That the judgment on the moni- 
tion appearing to be regular in form, all the requirements in such 
a case having been complied with, it operated as a bar to further 
proceedings touching its validity ; that the defeuses urged here of 
want of description, etc., should have been urged at the trial of 
the suit for the monition. Willis v. Nicholson, 545. 


RESOLUTORY CONDITION. 


1. 


The right given by law to the vendor to have the sale dissolved 
on the failure of the purchaser to comply with the terms thereof, 
by paying the price stipulated, is not transterable, and does not 
pass with the transfer of the notes or obligation of the purchaser 
held by the vendor. In such a case only the right of the vendor 
to enforce the payment of the notes with the securities, passes to 
the indorsee, buf not the right to rescind or disturb the sale itself. 
Swan v. Gayle, 498. 
This suit is brought by the vendor for the resolution of the sale 
of a tract of land, on the ground of the non-payment of the price. 
The vendee answered that the notes given for the price were pre- 
scribed, and their payment could not be enforced, and the right to 
the reso:ution of the sale no longer existed. Held—That the right 
to have the sale dissolved and to recover back the property for 
non-payment of the price, was a distinct and independent right 
trom that of enforcing payment of the notes, which was only pre- 
scribed by ten years. That it being a distinct and independent 
right, and not an accessory of the notes, it could be maintained, 
notwithstanding the notes held by the vendor tor the price were 
prescribed and could no longer be entorced. 
Templeman v. Peques, 537. 


SALE. 
1. In the year 1861 a contract was entered into between the City ef 


Jefferson and Joseph Kaiser, granting to the latter the right to 
build street railroads through the corporate limits of the city, 
Article ninth of the contracts stipulated that in case of failure by 
the contractors of either of said roads to commence or complete 
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either of said works, or any part thereof, within the period herein 
prescribed, or in case the Common Council be dissatisfied with the 
manner in which the works are being executed, the Council shall 
have the right to annul the contract without putting the contractor 
in default. It was further stipulated that in case the contractor 
fails to complete the works within the time prescribed, he shall 
forfeit all claims for work done, and the city shall have the right 
to resell the privilege and right of way at the risk of the con- 
tractor and his sureties in solido. Held—That under the authority 
given in this section to resell, nothing but the right of way and 
privilege could be resold; and that if the road was once fairly 
completed this provision, having fulfilled its coercive purpose, 
ceased to have any further force. 
Young v. Magazine Street Railroad Company, 53. 
Movables, such as bricks in the kiln on a plantation, do not pass 
to the vendee by a sale of the land, unless it is so expressed in the 
deed of sale. A purchaser of a plantation who converts the bricks 
in the kiln to his own use, with the knowledge at the time of the 
purchase that they had been previously sold to another person by 
his vendor, is therefore liable to the owner for their value. 
East vy. Ealer, 129. 
A sale of a certain number of bales of cotton to be delivered 
thirty days after demand, is at the risk of the seller until delivery. 
The defense that the cotton of the defendant was destroyed during 
the war will not avail, if by the terms of the contract no particu- 
lar lot of cotton was indicated as being sold; but the seller in such 
case is required to fulfill his contract of sale by delivering the 
number of bales sold or by paying the price in money. 
Warren v. Kirk, 150. 


. Acontract of sale of a lot of cotton is complete if the price has 


been agreed upon and possession has been given. In such a case 
the sale is considered as executed, and the administrator of the 
estate who has made the contract will not be listened to when he 
comes into court and asks that it be set aside on the ground of an 
illegal consideration, such as Confederate money. 
Sloan v. Stevenson, 278. 

A party, or parties, who have contracted to sell and have sold any 
public security, such as a bond, may be compelled by suit to 


deliver the bond sold, or te pay the value thereof at the time of 
the sale, the vendor being first put in default. 

Gallagher v. Pike, 344. 
Liquor or spirits that has been conditionally sold and its quality 
or character has been changed by the vendee from rum to that of 
neutral spirits, is liable in its changed condition to be seized by 
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the creditors of the vendee, although it has not been paid for or 
actually delivered—the changing the liquor from one thing to 
another bythe vendee being considered such a delivery as would 
protect the creditors who were without notice of the claim of the 
vendor. Terrill v. Hays, 428. 
A possessor of real estate under a title derived from a judicial 
sale, made under a judgment, can not be evicted therefrom in a 
suit by another claimant by a different title, unless the claimant 
alleges and shows that the judgment itself is illegal, or that the 
sale is illegal and void. Lacroix v. White, 445. 
A dealer in furniture or other articles of commerce has the right 
to trade with and make sales of furniture to a person engaged in 
keeping a house of prostitution, and the courts will enforce such 
right by compelling the person who purchases the furniture to pay 
for it, although it be shown that the vendor knew at the time of 
the sale the use to which the furniture was to be applied. 

Hubbard vy. Moore, 591. 


SEQUESTRATION. 


In a sequestration suit where the preservation of the property 
sequestered is provided tor by the defendant giving a bond, the 
appointment of a judicial sequestrator is illegal, and the order 
appointing a sequestrator in such a case, with the order homolo- 
gating his account, will be annulled and set aside on appeal. 
Young v. The Magazine Street Railroad Company, 40. 
A bond given in a sequestration suit for the amount fixed by the 


judge, signed by the plaintiff in the sequestration suit and two 


other persons, and filed by the clerk with the number of the suit 
in the district court, is a sufficient compliance with the law to 
render it incumbent on the detendant in sequestration to urge any 
objections he may have to its informalities in limine litis. 

Vestal v. Sallis, 153. 
A defendant in a sequestration suit who appears by petition, and 
asks to bond the property sequestered and take it from the posses- 
sion of the court, is concluded from urging the plea of want of 
citation. 21 An. 138; 22 An. 368. Bush v. Dewing. 272. 
Personal property that las been seized under a sequestration and 
released from seizure ov a bond given by the defendant, reverts 
back to his possession, and he may dispose of it at his pleasure 
without consulting the seizing creditor. In such a case the 
securities on the bond can not escape liability on the ground that 
the defendant has been required to remove the property sequestered 
from the premises leased. Warfield vy. Stubbs, 569, 


SEPARATION OF PROPERTY. 


1. 


To enable a judgment creditor to maintain a seizure of property 
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SHERIFFS AND DEPUTIES. 
1. A sheriff who has been ordered to sell property and retain the 
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SEPARATION OF PROPERTY—Continued. 


held by the wire as her separate estate, under a judgment of 


‘separation on the allegation that the judgment of separation was 


collusive, and rendered in fraud of the rights of the seizing credi- 
tor, the seizing creditor must show affirmatively that he was a 
creditor at the time the judgment of separation was rendered. 
C. C, 3434; 6 An. 301; 4 R. 3386. 

Hanney v. Maxwell, 49. 
If it be shown that the wite brought no dowery into the marriage, 
and that she had no actual claims again t her husband, still she 
has the right to obtain a separation of property from her husband 
if she shows that he is in embarrassed circumstances, and that his 
condition is such that she might lose any property she mig!t 
receive thereafter in her own right from legacies or otherwise if it 
were to fall into the community. Webb v. Bell, 75. 
Where a judgment of separation of property has been executed 
or partially executed by the husband giving to the wife in payment 
thereof certain real estate within a reasonable time after its rendi- 
tion, a creditor of the husband can not maintain a seizure of the 
property thus given in payment or part payment of the wife's 


judgment of separation, on the ground that such judgment is void 


for want of prompt execution thereof. In such a case the wife 
having established the validity of her judgment, and her title to 
the property, which she acquired from her husband in payment 
thereof, is entitled to an injunction to stay the sale of her property 
in payment of her husband’s debts. LeBlane v. Dayries, 138. 

In a suit by the wife against her husband for a separation of prop- 
erty, the allegation that ‘ owing to the insolvency of her husband 
it becomes necessary for the preservation of her acquisitions, the 
maintenance of herself and family, that a dissolution of the com- 
munity be decreed,” is deemed sufficient to admit proof that she 
has the ability to make acquisitions. Meyer v. Smith, 153. 

In a suit by the wife for a separation of property from her husband, 
she is a competent witness in her own behalf. Ib. 

See Husspanp AND WIFE. 


SEIZURE AND SALE. 


SEE Exrecutory Process. 


proceeds subject to the turther order of the court, must account 
for the proceeds whenever called upon. And the sureties on his 
official bond, who have subscribed as such before he is called upon 
to pay, are liable in case of failure of the sheriff to pay over the 
funds when demanded, although their liabilities as sureties were 
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SHERIFFS AND DEPUTIES—Continued. 
contracted since the sheriff came in possession of the funds which 
he was ordered to hold subject to the further order of the court. 
Wentz v. Ledoux, 131. 
A sheriff who himself, or through any of his deputies, under the 
pretense of enforcing a civil process, illegally arrests and imprisons 
a citizen, and while holding him under duress, illegally seizes and 
takes away and disposes of his property, is liable to a civil action 
in damages. the measure of which will be governed by the aggra- 
vation and unprovoked character of the conduct of the sheriff or 
deputy. Frazier v. Parsons, Sheriff, 339, 
The sheriff who serves any process or citation on a defendant is 
required to make a return on the original paper of the manner of 
such service. If he has made an error in making his return, and 
detects it before he files the paper in court, it is his duty to correct 
the mistake and make a return in conformity with the facts 
Rousseau v. Gayarre, 355. 
A service of citation at the domicile of the defendant is good if it 
be served upon a free person above the age of fourteen years, who 
resides at the domicile ; and if the defendant resides on a plant - 
tion, then by the word domicile is meant any house or place 
of residence situated on the plantation which is occupied as 
a residence, so tliat the service is good if made on a person of 
proper age who resides in another house than that of the defendant ; 
nor need such person be actually inside of the house of the 
defendant at the time of the service; it is suflicient if he or she 
resides at the domicile. Ib. 
STOCK COMPANIES. 

1. Where shares of siock in a company have been regularly subscribed 
for, and the subscriber dies, aud his universal legaiee claims and 
is decreed by a final judgment of a court of competent jurisdiction 
to be the owner thereof, such shares of stock can not be taken by 
another subscriber, especially if, at the time of the second sub- 
scription, the books of the company have been closed by a resolu- 
tion of the board of directors. 

State ex rel. Hawksworth v. Crescent City Gas Light Company, 318. 
STATE COURTS. 

1. The courts of Louisiana have the undoubted power and right to 
aid in carrying into effect the provisions of a will made by a citi- 
zen or subject of France, when a portion of the estate of the 
testator is situated within the State, and to aid in the transmission 
of the funds of successions within her jurisdiction to the represent- 
atives of the succession abroad. This power is based on the broad 


principle of the comity of nations, but it can not be exercised to 


the prejudice of domestic creditors. Succession of Cordeviolle, 319. 
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STATE COURTS—Continued. 

2. In this case it appears that the testator resided in Paris, France, 
where he died, leaving an estate in France under the control of 
executors appointed by the will. For the administration of the 
property in Louisiana a dative testamentary executrix was 
appointed. Under the dispositions of the will the property was 
required to be reduced to cash as soon as practicable, the same to 
be invested in particular securities in Paris for distribution. The 
dative testamentary executrix of the Louisiana estate became the 
purehaser at the probate sale of some of the property, and refused 
to pay over the price or account for it in the account of her admin- 
istration, on the ground that she being an heir ha‘! a right to hold 
on to the purchase money until her rights, as an heir, were defi- 
nitely ascertained, and then only to account for the diffcrence. 
Held—That she was bound by the terms of the will, and as the 
will had direc.ed that all the estate should be converted into cash 
as soon as possible, and be invested in particular securities, in 
Paris, for distribution; that the exeecutrix in Louisiana, being an 
heir, could not on that account retain the purchase money in her 
hands until the distribution, which was directed by the will to be so 
invested for distribution, and that she must account for it the same 
as other purchasers. Lb. 
A dative testamentary executrix, residing in Louisiana, and hav- 
ing under administration «an ancillary succession in this State, 
which belongs to a foreigner residing in Paris, France, where the 
principal estate is situated, can not be proceeded against by rule 
to sell the balance of the estate in her hands, nor will an injunc- 
tion issue under a rule taken to prevent her from disposing of the 
funds or notes on hand. Ib. 
The courts of Louisiana will not entertain a suit founded upon a 
claim alleged to have been acquired in consideration of army 
stores furnished to the enemies of the United States during the 
late civil war. Clements v. Graham, 44€. 

SUCCESSION. 

1. The tact that a sale of succession property has not been recorded 
does not affect the title as between the vendor, the succession, and 
the vendee, the purchaser. In such a case if the vendee places a 
mortgage on the property after he has purchased it, the holder of 
such mortgage may cause the property to be seized and sold in 
satisfaction thereot, and the title of the purchaser to the property 
mortgaged will not be defective because the act of sale from the 
succession to the mortgageor was not recorded before the mort- 


gage was given. Gaiennie v. Gervais, 79. 
After a succession ‘has been partitioned among the heirs, and the 


portions allotted to cach one of the heirs has been set apart to 
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them, the share of one of the heirs can not be pledged, because it 
can not be delivered. Forbes v. Burke, 85. 

A written instrument in favor of a creditor signed by one of the 
heirs, acknowledging her indebtedness and transferring her inter- 
est to the creditor, has no legal effect, because there was no fixed 
price, nor an extinguishment of the debt, it being neither a sale 
nor a payment of the debt. Ib. 

The widow, left in necessitous circumstances, has the right to 
recover from the succession of her husband one thonsand dollars 
in preference to the mortgage creditors. In case she has already 
received a portion of this amount from the sale of personal prop- 
erty, it will be deducted from the one thousand dollars, and she 
will recover the balance. Mangum v. Bacon, 130. 

A succession sale of community property made to pay the debts of 
the estate can not be annulled because minor heirs have an 
interest in the succession, of which they have not been divested, 
according to law. Willard v. Peyton, 342. 


SUBROGATION. 


1. 


” 
we 


A conventional subrogation of a privilege given to secure the pay- 


ment of a draft must be made at the time it is paid.. R. C. C. 2160. 
Surghnor v. Beauchamp, 471. 
It a legal subrogation has takeu place in favor of the person who 
has paid the dratt, and the drawer has deposited a lot of cotton 
with the drawee suflicient to pay a superior privilege claim for rent, 
then and in such case the proceeds of the cotton will be first im- 
puted to the payment of the rent note, and the legal subrogee has 
not such a privilege on the crop as will entitle him to provisionally 
seize it. Lb. 


TAXES AND TAX COLLECTORS. 


a. 


The Legislature has the power uuder the Constitution to commute 
the taxes imposed on a corporation created by it, and thereby to 
relieve it from the payment of all other licenses or taxes by the 
State itself or by any municipality created and authorized by the 
Legislature to levy a license or tax on such corporation. The 
exemption of the Lottery Company, in its charter, from the pay- 
ment of all other taxes and licenses, on its payment annually into 
the State treasury a certain amount for the benefit of the school 
fund, is not theretore in confhet with article 118 of the Constitu- 
tion, which requires that taxation shall be equal and uniform 
throughout the State. 
Louisiana State Lottery Company v. City of New Orleans, 86. 

The doctrine announced in the case of the State Lottery Company 
rv. A. Richoux et al., 23 An. page 743, ceciding that the title to the 
uct creating the Lottery Company was not in cuntlict with article 
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114 of the Constitution, which requires that the objects of every 
act must be expressed in its title, is reaffirmed by this decision, 
and it is again held that the title of said act sufficiently expresses 
its objects. Tb. 
Section nine of the Revenue Act of 1871, which gives the Governor 
the power to appoint tax collectors in the different parishes of the 
State who are to hold their offices for the term of two years, does 
not vacate the offices of tax collectors, who were appointed under 
the Revenue Law of 1870 for the term of two years. An appoint- 
ment of a person as tax collector under the law of 1871, who had 
previously been appointed to the same office under the law of 1870 
and rejected by the Senate, was therefore in conflict with article 
sixty-one of the Constitution which forbids the appointment of 
any person to the same office during the recess of the Senate, who 
had been rejected by that body. Hdwards v. Evans, 177. 
Article 118 of the Constitution, which makes it obligatory ou the 
General Assembly to levy a poll tax for school purposes, does not 
prohibit the assessment of a tax on property for the same purpose. 
An additional tax on property for the support of public education 
is not therefore unconstitutional. 
Flower v. Legras, Tax Collector, 204. 

The Revenue Act which authorizes the Auditor to communicate to 
the tax collectors the amount necessary to be collected for interest 
purposes, does net impose upon the Anditor the duty, or confer 
upon him the power of levying a tax. It merely designates him 
as the offi er to ascertain the amount of interest tax to be col- 
lected, and is not therefore in violation of the Constitution which 
lodges the taxing power exclusively in the legislature. A _ tax- 
payer has no right to complain if the amount of taxes demanded 
of him is shown to be less than the amount he owes Ib. 
A commercial firm that has been dissolved and its dissolution has 
been duly published, can not afterward be legally assessed to pay 
licenses or taxes. Nor ean the city or State who has made such 
assessment recover the taxes assessed on the ground that it was 
made the duty of such firm to examine and cause to be corrected 
the assessment roll within a given time. In such a case the doc- 
trine of acquiescence does not apply. If judgment has been ren- 
dered against a firm for taxes assessed after the firm has been 
dissolved, then and in such ease, the firm has the right to sue for 
the nullity of such judgment. 

Von Phul v. The City of New Orleans, 261. 
A suit by the owner to redeem lands that have been sold for taxes 
is not a petitory action to recover the lands on the ground of a 
superior title. Coleman v. Baker, 524. 
A purchaser of lands at a tax sale must be reimbursed the pur- 
chase money with interest before the owner can recover. Lb, 
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TOWBOAT. 


A towboat used in towing barges or other water craft, which are 
loaded with freight, from one point to another on the river, is a 
common earrier, and the persons owning such towboat, who un- 
dertake to tow a barge, loaded with freight or merchandise trom 
one given point to another on the Mississippi river, first giving a 
bill of lading for the transportation of the cargo on board of the 
barge, are liable for the delivery of the cargo at the port of des- 
tination the same as if it had been placed on board the towboat 
herself. Bussey v. Mississippi Valley Transportation Co , 165, 

The value of goods shipped on board of a barge at St. Louis, to 
be towed to New Orleans by a towboat, may therefore be recovered 
from the company owning the towboat in case of loss while on 
the trip, resulting from the negligence, carelessness or want of 
skill in the persons managing the towboat. Tb, 


TRADE MARKS. 


1. 


The leading principle of the law of trade marks is, that the man- 
ufacturer or merchant who has produced or brought into market 
an article of use or consumption that has found favor with the 


public, and who, by affixing to it some name, device or symbol 


which serves to distinguish it as fis, and to distinguish: it from all 
others has turnished his individual guaranty of its value, shall re- 
ceive the reward of his skill, and shall not be deprived thereof by 
infringement or imitation. Wolfe v. Barnett, 97. 
The words which compose a trade mark need not each be new. If 
the combination thereof be new and be descriptive of the origin 
of the goods and their ownership by the manufacturer who de- 
vises the mark, it will be unlawful for any other person to fileh 
the combination or any important part thereof. Ib. 
It is unlawful to put up imitation goods under the name of the 
real manufacturer, and the excuse that such an act was authorized 
by a person of the same name as that manufacturer, is absurd. 

Ib. 
The tact that a trade mark label is copy righted, but the date of 
entry is not given as required by the act of Congress, is of no im- 
portance in a suit in a State court for damages tor imitation of a 
trade mark. Ib. 


SCHOOL BOARD. 


1. 


A board of school directors of a partsh can not be compelled by 
judicial proceedings to make a different disposition of the funds 
entrusted to their care than that provided by law. Where, there- 
fore, the law has made provision for the settlement of outstanding 
claims against the school fund, which bear date prior to the 
appointment of the school board, a suit can not be entertained 
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SCHOOL BOARD—Continued. 
against the president or board of directors to compel its payment 
out ot the school funds in their hands, the disposition of which 
has been regulated by law. Offut v. Acheverra, 93. 


TUTORS AND TUTORSHIP. 

1. In this case all the questions in dispute between the tutor and the 
minor were referred to an auditor for adjustment, who made his 
report, which was homologaied by the judge a quo and judgment 
rendered thereon in conformity with the terms and conditions of 
the report. One of the conditions of the report was that in case 
the minor refused to receive a building which had been erected on 
the minor’s property by the tutor without authority of law, that 
then the tutor should have the right of removing said building 
from the premises. The minor subsequently refused to pay for 
the building. Held—That the judgment being in the alternative, 
giving the minor the right to accept or reject the building, and in 
the latter case the tutor had reserved to him the right of removing 
it, that as the minor had refused to accept the building, the tutor 
could not claim to be credited with the value of the building on 
the amount found to be due by him as tutor to the minor, but that 
he was lett to exercise his right secured to him by the judgment 
of removing the building. Succession of Anglada, 51. 
The under tutor can not maintain an injunction to stay the ftore- 
closure of a mortgage granted by the surviving widow (the mother 
of the minors) on her halt of the community property, because he 
is not the representative of the creditors, nor is he the represen- 
tative of the residuary interest of the widow in community. 

french v. Thompson, 285. 
A tutor has the right to purchase at the sale of the minors’ prop- 
erty which he is administering, if he be the surviving partner in 
community, or an heir or a legatee of the deceased. 
Bland v. Lloyd, 603. 
In a suit by the heirs to recover the property of their a:cestor, 
which has been sold by the tutor, on the allegation that the sale 
made by the tutor through the agency ot a third person is a 
nullity, parol evidence is admissible to show that the estate was in 
debt, and that the purchase money went to discharge the debts of 
the estate, and that the balance was divided among the heirs of 
age. 1b. 
Where property of an estate which is largely in debt, represented 
by a tutor, has been, under the advice of a family meeting, sold at 
judicial sale, and the proceeds of the sale have been applied to 
the payment of the debts, and the balance has been divided among 
the heirs in pursuance to the advice and directions of a family 
meeting, the sale is valid and binding upon the heirs. In such a 
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case the heirs of age having taken the residue of the price of the 


sale ard divided it among themselves, before they can institute 
an prosecute a suit for the recovery of the property on the ground 
that the sale was a nullity, must return or offer to return the price 
they have taken or which inured to their benefit—they not being 
permitted to hold on to the price and at the same time prosecute 
a suit for the recovery of the property itself. Ib. 


WALL IN COMMON. 


A person who has erected a wall on the line of his lots or premises, 
which is afterward used by the adjoining proprietor as a wall in 
common, can reeover from such person one-half the cost of the 
construction of such wall. In such a case the later proprietor is 
bound for one-half the cost, although he has purchased the prop- 
erty from another, who, previous to the sale, used the wall as one 
in common. Winter v. Reynolds, 113. 


WAREHOUSE KEEPER. 


The keeping of a warehouse floating on the water is an employ- 
ment requiring skill, and any person engaged in this kind of 
business who fails to exercise that skill is guilty of gross care- 
lessness. 24 An. 165. Hamilton v. Elstner, 455. 

A person keeping such a warehouse who receives a lot of gunpow- 
der on storage is liable to the owner for its value in case of loss 
by the sinking of the wharfboat, because the sinking occurred 
through the failure of the warehouseman to exere se the required 
skill to prevent it, or by failing to remove the powder on storage 
before the floating warehouse sunk. Ib. 


WILLS. 


A designation and fixing by the testator in his will the per cent. 
which his executors are to receive as compensation for administer- 
ing his estate, does not constitute them universal legatees, or lega- 
tees by universal title. And they, the executors, are not therefore 
bound to contribute to the payment of the debts. 

Succession of Kock, 243. 
Where the rate or per cent. of commissions allowed the execu- 
tors has been fixed by the testator for administering his estate, 
they are entitled to such rate of commissions on all the property 
inventoried as composing the estate, and the heirs who have post- 
poned by legal proceeding the sale of certain property which the 
executors are directed by the will to sell, can not make successful 
opposition to the payment of the commissions on the ground that . 
the propeity has not been administered upon and sold according to 
the wishes of the testator. Ib. 
A person can not claim to be placed upon the tableaux as a legatee 
of the testator under the will, if it has been decided that his claim 
is simulated and fictitious. Succession of Pointer, 276. 
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LLS—Continued. 

The omission of a notary public in writing a nuncupative will by 

public act, to use the expressions ‘‘ as dictated,” is not good ground 

for annulling the will. These expressions are not sacramental, 

and if the notary uses other language which conveys the same 

idea, the will is not void because these expressions are not used. 
Heirs of Hoover v. York, 375. 


. An illegal disposition in a will to a legatee by particular title does 


not destroy or impair the rights of the legatee by universal title. 
Ib. 
A particular legacy that has lapsed, because of the incapacity of 
the legatee to take, inures to the advantage of the universal 
legatee. Ib. 
A person addicted to intemperance and subject to consequent fits 
of mental derangement, may make a will if he be compos mentis 
at the time, and the burden falls upon those who assail such a will 
to show the existing insanity or iucapacity of the testator at the 
time. Hebert v. Winn, 335. 
A capricious bequest iv a will does not constitute proof of insanity 
in the testator. Ib. 
Where a will has been made by a citizen of this State, while in 
another State of the Union, and has been admitted to probate 
there, or elsewhere before a court of competent jurisdiction, the 
presumption is that the will was executed and probated in accord- 
ance with the law of such State or place, and the party who 
attacks it, whether directly or indirectly, must defeat such pre- 
sumption by sufficient proof. Ib. 


. The fact that words appear in an olographic will which are notin the 


handwriting of the testator is not good cause for annulling the 
will, if the words themselves do not change the meaning nor 
alter the dispositions made by the testator in his own handwriting. 
McMichael v. Bankston, 451. 
A marriage contracted in Spain between parties who had formerly 
lived together in a state of concubinage in Louisiana, but who 
removed to Spain to reside there permanently, had the efiect of 
legitimizing the children born in Louisiana before the removal, 
and a will made by a man in this situation before the marriage, 
who after the marriage in Spain again moves to Louisiana with 
his wife and children thus legitimated to live, and he and his wife 
both die here, the legacies must be reduced to the disposable 
portion of the testator, because the marriage legitimizes the 
children, ‘who become forced heirs, which revokes the will and 
limits its dispositions to the disposable portion, the same as if the 
children had been born in lawfal wedlock posterior to its date. 
Succession of Caballero v. Executor, 573. 
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The fact that the woman -in this case was a person of color, who 
at the time of the marriage in Spain was by the laws of Louisiana 
prohibited from contracting a marriage with a white man, would 
not affect the marriage in Spain between the same parties, nor 


would it affect the legal consequences of the marriage, such as the 
legitimizing the offspring before the marriage, uotwithstanding 
the prohibition in the Louisiana law. The marriaze being good 
and valid by the laws of Spain, it was also valid here. If, there- 
fore, the law of Louisiana has been subsequently changed, and the 
prohibitions to the marriage between a white person with a person 
of co‘or has been removed, then such children so legitimized by 
the marriage in Spain can inherit the estates of their parents in 
Louisiana the same as other legitimate or legitimized children. 

Ib. 
In the last will and testament of Mrs. A. M. Schneider, the follow- 
ing clause appears: ‘* Thus done and passed in the house and 
room above described, on the above day and date, and signed by 
the said testatrix, the witnesses and the undersigned notary, tlic 
said testatrix having declared she could not write, made her usual 
mark.” Held—That the declaration that she could not write, 
followed by making her usual mark, was equivalent to the decla- 
ration that she knows not how to sigu as required by article 1572 
of the Civil Code. Brand v. Baumgarden, 628. 


WITNESS. 


A witness in a criminal trial, who has first been examined in chief, 
consigned and cross-examined, may be again recalled and re-ex- 
amined, by the party who first inuroduced him, upon points touch- 
ing which he had not before testified. State v. Scott, 161. 





